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F>
United States District Court, N.D. Tllinois.
FELDMAN, et al.
V.
Motorola, Inc., et al.
Civ. A. No. 90 C 5887.

Oct. 14, 1993.

To The Honorable Charles R. Norgle, Sr., one of the
Judges of the United States District Court for the
Northern District of Tllinois.

GOTTSCHALL, United States Magistrate Judge.

REPORT AND RECOMMENDATION
*1 Two matters are presently pending in the referral
of thig case to this court. This report addresses each
motion in turn.

MOTION FOR CLASS CERTIFICATION
Plaintiffs move under Fed R.Civ.P. {("Rule") 23(b)(3)
for certification of the two claims of securities fraud
asserted in their second consolidated amended
complaint ("complaint™).

In Count I, plaintiffs bring claims under Section
10(b) of the Securities Exchange Act ("the Act"}, 15
US.C. § 78i(b), and Rule 10b-5, 17 C.F.R. §
240.10b-5. The class is defined as including all
persons who purchased the common stock of
Motorala, Inc. ("Motorola” or "the Company"}) during
the period extending from May 4, 1990 through
January 16, 1991 ("the Class Period"). [FN1]

To prove liability for securities fraud, plaintiffs rely
on the fraud on the market theory articulated in
Basic, Inc. v. Levinson, 485 U.S. 224 {1988),
pursuant to which theory the market price of a
security 1s determined by publicly available
information concerning the company and its business.
See, e.g., Roots Partnership v. Lands' End, Inc., 965
F.2d 1411, 1416 n. 4 {7th Cir.1992) (quoting Basic,
485 U.S. at 241-242). Because most publicly
available information is reflected in market price, an
investor is presumed to have relied on material
misrepresentations concerning the Company and its
financial status. [n re Bally Mfe. Corp. Sec. Litig.,
141 F.R.D. 262, 269 (N.D.I1.1992). The liability of
the individual defendants under Count ] is premised
on their status as "controlling persons" of Motorola
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under Act § 20, 15 US.C. § 78t(a). Alternatively,
plaintiffs contend that the individual defendants
directly participated in or aided and abetted
Motorola's acts of securities fraud.

In Count 11, a subclass of plaintiffs asserts claims of
insider trading under 15 U.S.C. § 78t-1(a) against
individual defendants Robert W, Galvin, John F.
Mitchell, and Morton L. Topfer (collectively "the
insider-trading defendants"). The subclass is defined
as including all persons who purchased Motorola
common stock contemporaneously with sales of
Motorola common stock by the insider-trading
defendants during the period July 24, 1990 to August
16, 1990.  With the exception of the issue of
standing, the parties have not separately addressed
the requirements of Rule 23 as applied to this insider
trading claim. Since the challenge to standing
overlaps with defendants' arguments that most of the
insider trading claims should be dismissed, this report
will return to the question of certification of Count II
after it addresses the motion to dismiss.

In determining whether to certify a class under Rule
23(b)(3), a two-step procedure must be followed.
First, plaintiffs must establish that the following four
requirements of Rule 23(a) are met: (1) the class is
so numerous that joinder of all members is
impracticable; (2) there are questions of law or fact
common to the class; (3) the claims or defenses of
the class representatives are typical of the claims or
defenses of the other class members; and (4) the
class representatives are able to protect the interests
of the class fairly and adequately. Harriston v
Chicago Tribune Cop., 992 F.2d4 697. 703 (7th
Cir.1993); Spencer v. Central States, Southeast and
Southwest Areas Pension Fund, 778 F.Supp. 985, 989
(N.D.111.1991). Besides satisfying all the
requirements of Rule 23(a), a plaintiff must establish
one of the requirements of Rule 23(b). Rosario v.
Livaditis, 963 F.2d 1013, 1017 (7th Cir.1992), cert.
denied, 113 S.Ct. 972 (1993). As part of the analysis
on class certification, the court makes no
determination as to the merits of the case. Eisen v.
Carlisle _and Jacquelin, 417 U 8. 156, 178 (1979).
Plaintiffs bear the burden of proving that each of the
requirements for class certification has been met.
General Telephone Co. of Southwest v. Falcon, 457
U.S. 147, 162 (1982); Trotter v. Klincar, 748 F.2d
1177, 1183 (7th Cir.1984). In ruling on the motion,
the court accepts as true the allegations made in
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support of certification. Bally Mfg. Corp, Sec, Litig.,
141 F.R.D. 262, 267 (N.D.111.1992).

*2 Several elements of the test for class certification
are not challenged here, and this court agrees that
they are met. First, under Rule 23(a){1), the court
must determine that the plaintiff class is so numerous
that joinder is impracticable. This finding may be
supported by common sense assumptions. _In re
VMS Sec, Litig., 136 FR.D. 466, 473 (N.D.111.1991).
Since more than 44 million shares of Motorola stock
were traded on major stock exchanges during the
Class Period, and hundreds of thousands of shares
were traded during the periods when the insider-
trading defendants sold large blocks of their stock,
the class and subclass are so numerous that joinder
would be impracticable.

The inquiry into adequacy of representation is two-
pronged. Fry v. UdAL Corp., 136 F.R.D. 626, 634
(N.D.IL1991): Riordan v. Smith Barney, 113 FE.R.D.
60. 64 (N.D.NL1986). "First, the mnamed
representatives must have a sufficient interest in the
outcome to insure vigorous advocacy while having
no interest antagonistic to the interest of the class."
Id. Second, "counsel for plaintiffs must be
competent, experienced, and capable of conducting
the class action." Harris v. General Dev. Corp., 127
E.R.D. 655, 662 (N.D.M.1989). This court readily
concludes that the named plaintiffs' claims are
coincidental with those of other potential class
members, and that they have a sufficient interest in
the ouicome of this suit. Also, counsel is
experienced, competent and capable of representing
the class.

Certification under Rule 23(b}(3) entails two sets of
findings: (1) that the questions of law or fact
common to class members predominate over any
question affecting only individual members, and (2)
that a class action is superior to other available
methods for the fair and efficient adjudication of the
controversy. Riordan, 113 F.R.D. at 65. Looking to
the second requirement under that subsection, this
court agrees with those decisions concluding that the
class action device is a superior means of litigating
claims like those that are raised in this lawsuit. See,
eg., Bally Mfg. Corp. Sec. Litig., 141 F.R.D. 262,
267 (N.D.111.1992). Thus, enly the requirement of
predominance of common issues is potentially
problematical. Defendants' challenge to
predominance, as well as to commonality and
typicality under Rules 23(a)(3) and (a){4), interrclates
with their argument that the Class Period should be
limited to the time period between July 25, 1990 and
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October 9, 1990. Accordingly, these three elements
will be discussed after defendants' arguments
concerning the class period.

Question of the Appropriate Class Period

The named plaintiffs in this case purchased their
stock in Motorola on or after July 26, 1990,
However, they seek to represent a class of investors
that purchased stock as early as May 4, 1990 and as
late as January 16, 1991, The latter date is
approximately three months after plaintiffs sued
Motorola for securities fraud. Thus, some potential
class members would have purchased their shares of
Motorola stock after this lawsuit had already
commenced.

*3 The Class Period corresponds to the period over
which defendants allegedly made a series of
misleading statements in order to artificially inflate
the price of Motorola common stock. The
statements in question all related to Motorola's 1990
earmings and were allegedly made without a
reasonable basis for defendants' representations that
its earnings would increase over 1989 levels. A
number of the public pronouncements also are
alleged to have had an immediate impact on the
market price of Motorola stock.

First, on July 23, 1990, defendants' statements in a
meeting with securities analysts allegedly assured the
public that market concerns with lagging profits were
unwarranted. Cmplt., § 4 4344, The
representations impacted favorably on analysts' views
of the Company, and the price of Motorola stock
increased $3 1/8 per sharc the day after the meeting.
Cmplt. 9 45-47. All along, though, defendants
allegedly knew that increased research and
development expenditures would result in declining
profit margins. Cmpilt., 79 48-45.

The market allegedly first came to suspect that
eamings predictions were inflated on September 3,
1990, after Motorola informed analysts of reductions
in certain growth estimates and profit predictions.
At that point, the market price of Motorola common
stock fell sharply. Cmplt. § 51. A month later, on
October 9, 1990, "without warning and to the shock
of the marketplace,” Motorola announced a decline in
third quarter earnings. Cmplt.,, § 54. The
announcement of third quarter earnings caused the
market price of the Company's stock to decline nearly
12 percent, down $7.00 per share from the closing
price on the previous day. Cmplt. § 57. Finally,
"Motorola shocked investors once again" when it
announced poor fourth quarter 1990 results on
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January 16, 1991. Cmplt., § 62. This announcement
caused the market price of Motorola stock to decline
from a closing price of $49.625 on January 16, 1991
to a closing price of $45.875 on January 17, 1991.
Cmplt.,, § 65. Throughout this period between the
announcement of third and fourth quarter results,
defendants are alleged to have assured the public that
profits would improve. For instance, it is alleged
that contemporaneously with the Company's
announcement of third quarter eamings, management
emphatically predicted a sharp snap back due to
reduced research and development spending.
Cmplt., 9 57.

Initially, this action was brought on behalf of
persons purchasing Motorola stock between July 23,
1990 _[FN2] and October 8, 1990. Consolidated
Amended Complaint, § 16. As defendants see it, a
class period commencing July 25, 1990 is a more
appropriate one, since it was then that Company
officials met with analysts to address their concerns.
As already noted, the price of Motorola stock rose
after that meeting. Defendants further contend that
the announcement of third quarter results, rather than
fourth quarter results, should mark the end of the
class period, since it is then that the market learned
the truth about Motorola's predictions. Indeed,
plaintiffs were apparently disabused of any
misconception concerning the stock's value at the
time of the third quarter announcement, since they
sold their shares and sued for fraud.

*4 A number of cases provide some support for
defendants' argument that the Class Period should be
limited to the time period between Motorola's two
announcements. First, numerous decisions have
found that a class period ends when curative facts are
publicly announced or otherwise effectively
disseminated. See, e.g., Farber v. Public Serv. Co.
of New Mexico, [1990-1991 Transfer Binder]
Fed.Sec.L.Rep. (CCH) 9 95,603 at 98,112
{(D.N.M.1990); McFarland v. Menmorex Corp., 96
F.R.D. 357, 364 (N.D.Cal.1982); Cohen v. Uniroyal,
Inc., 77 F.R.D. 685, 688 (E.D.Pa.1977). See also
Piel v. Nat'l Semiconductor Corp., 86 F.R.D. 357,
369 {E.D.Pa.1980). One of this court's own opinions
acknowledges that principle. In a case when a
named plaintiff purchased shares of stock affer a
critical announcement of reverses in the business of a
corporate issuer, this court commented that the
plaintiff was arguably an inappropriate representative
of parties who purchased stock before the adverse
reports. Blumenthal v. Pomerantz, No. 90 C 4080,
1992 U.S.Dist. LEXIS 8461 at *26 (N.D.IIL June 16,
1992).
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In making that comment, this court relied on a
decision in which the Seventh Circuit held that loss
causation was not established if a plaintift purchased
corporate shares after the company's announcement
of actual operating results dispelled any
misconceptions created in the minds of investors by
its previous predictions of eamings. Roots
Partnership v. Lands’ End, Inc., 965 F.2d 1411, 1419
(7th Cir.1992). Roots Partnership further found the
plaintiff had no claim based on post-purchase
statements of the issuer because later statements
could not have affected the price at which stock was
purchased. Id. at 1420. although Roots Partnership
dismissed the case before the plaintiff moved for
class certification, the Seventh Circuit commented
that the plaintiff would not be a proper representative
of persons buying stock in reliance on later
statements of the issuer. See id. at 1420 n. 6. This
court having made note of the Seventh Circuit's
comment in Blumenthal, 1992 U.5.Dist. LEXIS 8461
at *27, defendants ask it to find that plaintiffs here
cannot represent purchasers buying Motorola stock
after they sold theirs on or shortly after October 9,
1990,

For a number of reasons, this court would not lirnit
the Class Period as defendants ask.  First, Roots
Partnership did not address the question of class
certification. The essence of the holding there was
that the plaintiff lacked standing to assert a claim
based on any of the corporate issuer's statements.
Having no claim whatsoever, the plaintiff could not
represent a class that relied on those statements.
Second, while the decision concerning the named
plaintiff in Blumenthal impacted on class
certification, the circumstances of that case were
unique and no decision was made on class
certification.  More importantly, both the Roots
Partnership and Blumenthal decisions effectively
decided the merits of the claims of named plaintiffs
before class certification.

*5 Persuasive authority holds that this kind of
preliminary assessment of the merits should be
deferred until after the class has been certified. See,
e.g., Bally Mfg. Corp. Sec. Litig., 141 F.R.D. 262,
270 (N.D.IL1992) [FN3] (citing In re IGI Sec.
Litig.. 122 F.R.D. 451, 462 (D.N.J.1988)); Shields v.
Smith, [1992 Transfer Binder] Fed.Sec.L.Rep. (CCI)
¢ 97,001 at 94,377 (N.D.Cal.1992), Margolis_v.
Caterpillar, 815 F.Supp. 1150, 1153-1154
(C.DII.1990); fn re Lilco Sec. Lirg. 111 F.R.D.
663, 668 (E.D.N.Y.1986); fnre LTV Sec. Litig.. 88
F.R.D. 134, 147 (N.D.Tex.1980). When there are
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questions of fact as to whether a particular release
cured prior misrepresentations, a broader time period
may be certified. In re Kirschner Medical Corp. Sec.
Litig., 139 F.R.D. 74, 82 (D.Md.19%1); Sherin v.
Gould, 115 F.RD. 171, 174-175 (E.D.Pa.1987). See
also Nicholas v. Poughkeepsie Suav. Bank/FSB,
[1990-1991 Transfer Binder] Fed.Sec.L.Rep. {(CCH),
9 95,736 at 98,495 (S.D.N.Y.1990).

Here it is alleged that defendants’ comments of July
25, 1990 served to confirm assurances of improving
profits made in earlier statements to the public.
Thus, the announcement continued a course of
conduct already begun. While the October 9, 1990
announcement caused a severe decline in stock
prices, defendants allegedly continued to reassure
investors that there would be a turnaround. The
alleged scheme, then, continued. Owerall, this court
concludes that there are fact questions as to the
appropriate limits of the class period, and it would
therefore not limit the period as defendants propose.
Having reached this conclusion, the inquiry returns to
the requirements of Rule 23.  As discussed below,
concerns relating to changes in the mix of
information during the Class Period permeate
defendants' challenges to plaintiffs' ability to meet the
requirements of Rules 23(a)(2) and (a)(3), as well as
the predominance requirement under Rule 23(b)(3).

Typicality

The analysis of typicality under Rule 23(a)(3)
focuses on whether there is a similarity of legal
theory between the claims of the named plaintiffs and
those of other class members. A plaintiff's claim is
typical if it arises from the same event, practice, or
course of conduct that gives rise to the claims of
other class members and the claims are based on the
same legal theory. _Rosario v. Livaditis, 963 F.2d
1013, 1018 (7th Cir.1992), cert. denied, 113 S.Ct.
972 (1993) (quoting De La Fuente v. Sickley-Van
Camp, Inc., 713 F.2d 225, 232 (7th Cir.1983)). Rule
23(a)(3) does not require that all class members
suffer the same injury as the named class
representative. Rosario, id.  Rather, the court looks
to the defendant's conduct and the plaintiff's legal
theory to satisfy the rule. Id.

On the other hand, the presence of even an arguable
defense peculiar to a named plaintiff or a small subset
of a plaintiff class may destroy typicality and bring
into question the adequacy of a named plaintiff's
representation. S . Cohn and Co. Self-Employment
Retirement Trust v. American Appraisal Assoc., Inc.,
628 F.2d 994, 999 (7th Cir.1980). "The fear is that
the named plaintiff will become distracted by the
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presence of a possible defense applicable only to him
so that the representation of the rest of the class will
suffer." fd. A frequently recurring defense is not
"unique,” however. See Goldwater v. Alston and
Bird, 116 FR.ID. 342, 352-353 (S.D.II1.1987).

*6 Defendants' challenge to typicality is two-
pronged. First, they argue that plaintiffs' claims are
not typical of those buying Motorola stock beyond
the period of their purchases because the mix of
information relied on will differ. This argument has
been repeatedly rejected in fraud-on-the-market cases
since the decision in Basic. See, e.g, Scholes v.
Stone, McGuire and Benjamin, 143 FR.D. 181, 185
{(N.D.INL1982Y; [n re Scott Paper Co. Sec. Litig., 142
FR.D. 611, 615 (ED.Pa.1992); Alfus v. Pyramid
Technology Corp., 764 F.Supp. 598, 606
(N.D.I.1991); see also Walsh v. Chittenden Corp.,
798 E.Supp. 1043, 1055 (D.Vt.1992). As one
decision has commented, were the rule otherwise,
there could never be a class action in securities fraud
cases because a representative plaintiff would
potentially be needed for each day of the class period,
since on each day the mix of information available to
the public would vary. Farber v. Public Serv. Co. of
New  Mexico, [1990-1991 Transfer Binder]
Fed.Sec.L.Rep. (CCH), § 95,663 at 98,112
(D.N.M.1990).

Defendants also argue that plaintiff Saul Pearl
("Pearl") is subject to a unique defense in that he did
not rely on the market in deciding to purchase shares
of Motorola common stock after October 9, 1990,
(This purchase is not alleged in the complaint. See
Cmplt., 9 5(c).) Pearl has testifted at deposition that
he bought shares after the October 9, 1990
announcement because he felt Motorola stock was
undervalued. His strategy was to "average down"
his purchases, and he even made a slight profit when
he later sold the shares in question.

The fact that a named plaintiff has made a profitona
sale of securities does mnot preclude his or her
participation in a class action for securities fraud. fn
re_VMS Sec. Litig., 136 F.R.D. 466, 481-482
{N.D.I11.1991). Nor are class representatives required
to rely exclusively on the integrity of the market. /n
re_Bally Mfg. Corp. Sec. Litg.,, 141 F.R.D. 262, 269
(N.D.I11.1992). Bally further opines that to delve into
a named plaintiff's investment strategy at this point in
a lawsuit would entail an impermissible consideration
of the merits. 7d  Also, different traders may use
market information differently, all the while relying
on it. See Moskowifz v. Lopp, 128 F.RD. 624, 631
(E.D.Pa.1989). The fact that investors have

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.




Case: 1:02-cv-05893 Document #: 252 Filed: 06/30/05 Page 8 of 114 PagelD #:3426

Not Reported in F.Supp.
1993 WL 497228 (N.D.IIL.), Fed. Sec. L. Rep. P 97,806
(Cite as: 1993 WL 497228 (N.D.IIL))

divergent motivations in purchasing securities should
not defeat the fraud-on-the market presumption
absent convincing proof that price played no part
whatsoever in their decisionmaking. /d. See also
Nicholas v. Poughkeepsie Sav. Bank/FSB, [1990-
1991 Transfer Binder] Fed.Sec.L.Rep. (CCH) 4
95,736 at 98,493-98,494 (S.D.N.Y.1990). Because
the evidence of record does not establish that Pearl or
any other of the named plaintiffs here employed a
strategy that did not take into account market factors,
none are subject to the kind of unique defense that
would preclude a finding of typicality. This court
finds that the typicality requirement is satisfied.

Commonality and Predominance of Common Issues
Over Individual Questions

*7 Under Rule 23(a)(2), a class may not be certified
unless "there are questions of law or fact common to
the class." A common nucleus of operative fact is
normally sufficient to satisfy this requirement,
despite some factual variation among class
grievances. Rosario v. Livaditis, 963 F.2d 1013,
1017-1018 (7th Cir.1992), cert. denied, 113 8.Ct. 972
(1993).  In the context of a fraud-on-the-market
action, commonality is met when defendants
allegedly engaged in a common cause of conduct by
making substantially similar misrepresentations and
omissions concerning a security. See YMS, 136
FR.D. at 474.

The questions of commonality under Rule 23(a)(2)
and predominance of common issues under Rule
23(b)(3) are closely related. Heastie v. Community
Bank of Greater Peorig, 125 FR.D. 669, 674
(N.D.I11.1989):  United Energy Corp. Solar Power
Modules Tax Shelter fnvest. Sec. Litig., 122 E.R.D.
251, 254 (C.D.Cal.1988) (finding of predominance
implies that common questions exist). In determining
whether common issues predominate over questions
affecting only individual members, the court
ascertaing "the existence of a group which is more
bound together by a mutual interest in the settlement
of common questions than it is divided by the
mdividual members' interest in matters peculiar to
them.  Spicer v. Chicago Bd. Options Exchange,
[1989-1990 Transfer Binder] Fed.Sec.L.Rep. (CCH)
9 94,943 at 95,254 (N.D.I11.1990). The court is not
required to mechanically sum up the common and
individual issues and predict which will consume
more time, a result that would unduly block class
actions because only the most complex of common
questions would require more litigation time than a
series of mini-trials. Simer v, Rics. 661 F.2d 655,
672 (7th Cir.1981), cert. denied, 456 _U.S. 917
(1982). Instead, resolution of the predominance
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question tends to focus on the form trial would take,
with consideration of whether the action would be
manageable. See id. at 672- 673,

In actions involving a widely held security, the court
is not unaware that a potentially very large class size
could make the litigation unmanageable. See Bally,
141 F.R.D. at 268. However, that risk is better
addressed down the road, if necessary, by altering or
amending the class. Id. To prohibit certification on
the basis of such speculation would undermine the
utility of the class action device and the policy that
Rule 23 is intended to promote. _Trief v. Dun &
Bradsireet Corp., 144 F.R.D. 193, [1992 Transfer
Binder] Fed.Sec.L.Rep. (CCH) § 97,023 at 94,506
(S.D.N.Y.1992).

Defendants’ arguments concerning commonality and
predominance tend to reiterate their concern that not
all class members were influenced by the same
factors in their decisions to purchase stock. Besides
noting that changes would have occurred within the
Company during the Class Period, defendants argue
that significant changes in the American economy
during the summer of 1990 would have impacted on
investment decisions. Overall, they suggest that the
trial would be an amalgam of mini-trials on the
essential elements of lability, as people purchasing at
different times would have wholly different sets of
proof. As plaintiffs correctly note, however,
defendants make no allegations of misrepresentations
directed at any individual plaintiff. As has been the
case throughout this litigation, the only statements on
which liability would be premised were directed at
the public generally.

*8 This court agrees with the many decisions cited in
this opinion which conclude that both the
commonality and predominance requirements are met
in an action such as this one. It further considets it
rather unlikely that this case will degenerate into an
uncontrollable series of mini-trials, as this action is
based on a rather limited group of statements made
by defendants. On the present record, those
statements are alleged to have been substantially
similar, and made as part of a single scheme. While
not unmindful that differences in investment strategy
or other defenses might ultimately necessitate
subclassing or changes in the class definition, the
court believes that a class action will be manageable.
Accordingly, it concludes that the elements under
Rule 23(a)(2) and (b)}(3) have been met. Having
found that plaintiffs have satisfied all the
requirements for certification under Rule 23(b)(3},
the court recommends that their motion for class
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certification be granted.

MOTION TO DISMISS IN PART THE SECOND

CONSOLIDATED AMENDED COMPLAINT
In this motion, defendants seek to eliminate a
number of issues from this litigation. Two of the
three arguments made on the motion relate to
allegations in Count 1.  If successful, defendants'
third argument would result in the dismissal of a
number of the insider trading claims in Count IL
Since the court considers these arguments on a
motion to dismiss, it accepts as true all well-pleaded
factual allegations, and construes those allegations n
plaintiffs' favor. Roots Partnership v. Lands’ End,
Inc., 965 F.2d 1411, 1416 (7th Cir.1992). Dismissal
of the complaint is proper only if it appears beyond
doubt that plaintiffs can prove no set of facts in
support of their claim that would entitle them to
relief. Id. For instance, a claim may be dismissed if
the complaint fails to allege an essential clement of
that claim. Id.

Regulation 5-K

Plaintiffs allege that Motorola's second quarter
reports to the SEC on Form 10-Q failed to disclose
that Motorola expected that its expenses would
merease more than its revenues, and that certain
research and development ("R & D") expenditures
would rise dramatically, causing the Company's
profit margins and income to decline materially.
According to plaintiffs, the failure to disclose these
facts "violated Item 303(b) of SEC Regulation S-K,
17 CFR. § 229.303(b), which requires, inter alia,
that a company disclose anticipated changes 'in the
relationship between costs and revenues.'*  Cmplt. §
42. Similarly, they allege that Motorola's third quarter
1990 Form 10-Q failed to disclose that R & D
spending was continuing to increase sharply, with
material increases in R & D spending budgeted for
the fourth quarter. Again, the Form 10-Q allegedly
failed to disclose that profit margins were declining.
Plaintiffs allege that the third quarter Form 10-Q
"violated Item 303(b) of SEC Regulation 3-K by
failing to disclose the foregoing trends and changes
in the relationship between the Company's costs and
revenues." Cmplt. § 60.

*0  Defendants take issue with plaintiffs’
characterization of the Company's obligation to make
disclosure of forward-looking information in Form
10-Q, and they argue that under existing law the
Company had no obligation to disclose internal
projections. Plaintiffs for their part counter that the
omitted information was the kind of forward-looking
information required to be disclosed under SEC rules.
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Much of the argument concerns whether the
information concemed an “existing trend" or an
internal prediction of the future.

Although plaintiffs have not sought to imply a cause
of action under SEC regulations, defendants ask for a
declaration that Motorola had no duty under
Regulation S-X to disclose internal projections or
budgets. Two of defendants' cases in fact state that
there is no duty to disclose internal projections, but
they made that finding under the securities statutes
and cases interpreting them. [n re Lyondell
Petrochemical Sec. Litig., 984 F.2d 1050, [1992-1993
Transfer Binder] FED.SEC.L.REP. (CCH) ¥ 97,335
at 95,704 (9th Cir.1993);, /n re Verifone Sec. Litig.,
784 F.Supp. 1471, [1992-1993 Transfer Binder]
FED.SEC.L.REP. (CCH) 9§ 97,368 at 95,933
(N.D.Cal.1992). Both decisions consider in passing
the question of whether Item 303 of Regulation 8-K
creates an alternative source of a duty to disclose, but
their conclusions are not, in this court's view,
particularly helpful to defendants’ argument here.
Lyondell states that SEC regulations do not require
disclosure  of  internal  projections,  while
acknowledging that "known trends of uncertainties”
must be disclosed. Lyoadell, supra, § 97,335 at
05,704-95705.  For its part, Verifone states that
Regulation S-K "governs the disclosure of known
historic trends, but does not provide a basis of
liability when a corporation fails to ‘disclose’ the
future." Verifone, supra, 9\ 97,368 at 95,933, Given
their dispute over the characterization of the
information omitted from Motorola's Form 10-Q,
each of the parties could argue that Lyondell and
Verifone support its theory of the case. Since this
court has not seen the omitted information, it cannot
say which side's characterization is the better one.

It has been held that demonstration of a violation of
the disclosure requirements of Item 303 does not
inevitably lead to the conclusion that such disclosure
would be required under Rule 10b-5. Alfus v.
Pyramid Technology Corp., 764 T.Supp. 598, 608
(N.D.Cal.1991). Because plaintiffs have only
asserted a claim under § 10(b) and Rule 10(b}(5) in
this lawsuit, it is unnecessary on this motion to
dismiss to determine whether Motorola violated the
requirements of Item 303, While failure to comply
with disclosure requirements under Regulation S-K
may be probative of the presence or absence of intent
to defraud in making a public pronouncement, on the
present record the court is unable to determine
compliance with obligations under SEC regulations.
Accordingly, it is recommended that this portion of
the motion to dismiss be denied.
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Theories of Secondary Liability

*10 All of the individual defendants in this case are
officers or directors of Motorola.  Among those
defendants, George M.C. Fisher is alleged to have
made a number of misleading statements concerning
the Company's business.  In addition, defendants
Gary L. Tooker, Donald R. Jones, and Morgan L.
Topfer allegedly made misleading statements on that
topic at Motorola's July 25, 1990 meeting with
securities analysts. Cmplt., § 43. Only Robert W.
Galvin and John F. Mitchell, two of the three insider
trading defendants, are not alleged to have made
statements to the public concerning Motorola.
Galvin is a former Chairman of Motorola's Board of
Directors, who assumed the position of Chairman of
the Board's Executive Committee in January 1990.
Cmplt.,,  10. Mitchell is Vice-President of the
Board of Directors. Cmplt., 4 11. Plaintiffs allege
that all the individual defendants are "control
persons” of the Company. Cmplt.,, § 13. They
further contend "each of the control person
defendants is liable as a direct participant in and/or as
an aider and abettor of the wrongs complained of
herein." Cmplt., [ 14.

Defendants move to dismiss all Count [ claims
against all individual defendants except Fisher. In
addition, they argue that the claims of secondary
liability against Fisher should be dismissed. Since
defendants have not addressed the question of
primary liability in their briefs, this court addresses
only the questions of secondary liability.  Also,
because all defendants except Galvin and Mitchell
allegedly made statements to analysts at the July 25
meeting, it will be assumed that plaintiffs have
sufficiently alleged that Fisher, Tooker, Jones, and
Topfer were participants in an act of securities fraud.
Having made that threshold determination, the court
turns to the questions of secondary liability
presented.

Control person liability
To establish control person liability under § 20{a) of
the Securities Exchange Act, 15 U.S.C. § 78t(a), the
Seventh Circuit requires that a plaintiff "show that
the defendant has 'the practical ability to direct the
actions of the people who issue or sell the securities.'
" Donohoe v. Consolidated QOperating _and
Producrion Corp., 982 F.2d 1130, 1138 (7th
Cir.1992) {quoting Barker v. Henderson. Frankiin,
Starnes and Helt, 797 F.2d 490, 494 (7th Cir. 1986)).
The ability to control depends not on the
qualifications of the control people, but on their
authority. Id. Control person liability will attach if a
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control person possessed the power or ability to
control the specific transaction or activity on which
the primary violation was based, even if that power
was not exercised. [Id. This circuit has explicitly
rejected a requirement that the control person actually
participate in the transaction. Donohoe, id., at 1138-
1139 n. 7 (citing Harrison v. Dean Witter Revnolds.
Inc., 974 F.2d 873, 880-881 (7th Cir.1892) cert.
denied, 113 8.Ct. 2994 (1993).

Plaintiffs' allegations of control person liability are
found at §9 14-15 of their complaint. There they
allege that the individual defendants, by reason of
their positions of control and authority as principal
executive officers, controlled the dissemination of
information to securities analysts and the investing
public. Other than to make these sweeping
conclusions, however, plaintiffs allege no facts
detailing the individual defendants' place in the flow
of corporate information.  Without these details,
control person liability is premised solely on status
within the Company. Although the Seventh Circuit
has not enunciated a requirement that facts
underlying control person liability be alleged with
particularity, district courts employing the since-
rejected "culpable participation” test have in the past
dismissed claims where allegations of control person
status did not explain a control person's role in the
alleged fraud. Koplin v. Labe Federal Sav. and Loan
Ass'n., 748 F.Supp. 1336, 1341-1342 (N.D.T11.1990);
Brickman v. Tvco Tovs, Inc., 731 F.Supp. 101, 106
(S.D.N.Y.1990Y, Beck v. Cantor, Fitzgerald and Co.,
Inc, 621 F.Supp. 1547, 1564 (N.D.IL1985).
Plaintiffs would not have the court require that level
of detail here.  Instead, they advance conclusory
allegations of ability to control disclosures to analysts
and the public.

*11 In the case of the four individual defendants
alleged to have made statements to analysts, this
court concludes that plaintiffs' allegations of control
person liability are sufficient. These defendants not
only possessed the power or authority to control the
dissemination of news to the public--they themselves
made statements. However, as to Galvin and
Mitchell, there are not allegations, other than their
job titles, to support an inference of control over
Motorola’s statements to the public. Bearing in mind
that fraud must be pleaded with particularity and that
the lability to be imposed here is vicarious, this court
would recommend that the allegations that Galvin
and Mitchell were control persons be stricken.

Aiding and abetting linbility
Decisions addressing the standard for aiding and
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abetting liability have most frequently considered
claims against third parties, such as a corporation's
attorneys and accountants. Aider and abettor
liability requires, at a minimum, (1) that the
defendants commit a manipulative or deceptive act
within the meaning of § 10(b) and Rule 10b-5, and
(2) that the act be committed with the same degree of
scienter that primary liability requires. E.g., Rohin v.
Arthur Young and Co., 915 F.2d 1120, 1123 (7th
Cir.1990), cert demied, 111 _S.Ct. 1317 (1991}
Renovitch v. Kaufman, 905 F.2d 1040, 1045 (7th
Cir.1990). Where the wrong complained of is a
failure to disclose the truth, there is an additional
requirement. The test in these instances is three-
pronged, comprising the following elements: (1)
someone committed a primary violation; (2) positive
law obliges the abettor to disclose the truth; and (3)
the abettor fails to do this, with the same degree of
scienter necessary for the primary violation. IL.g.,
Dileo v. Ernst and Young 901 F.2d 624, 628 (7th
Cir) cert. denied, 498 U.S. 941 (1990). The
difference, then, is a legal duty to speak. Robin, 915
F.2d at 1125. Such a duty does not find its source in
securities law, but comes from a fiduciary relation
outside securities law. Id.

As already noted, defendants Galvin and Mitchell
are not alleged to have made any statements to
analysts or to the public concerning Motorola. As a
consequence, the wrong complained of is a "duty to
blow the whistle." Plaintiffs contend that this duty
had its source in the individual defendants' status as
officers and directors with access to internal financial
information, but they have provided no authority
establishing that corporate officers have such a duty
to speak. Plaintiffs having failed to establish this
essential element of their aiding and abetting claim
against Galvin and Mitchell, this court would strike
these claims. There being no allegations of direct
participation in a violation of the securities law, and
because the court has already recommended
dismissal of the control person claims against these
two individuals, it would recommend that the claims
against them in Count I of the complaint be
dismissed.

*12 Looking to the remaining individual defendants,
plamtiffs’ claims of aiding and abetting liability
would similarly have to be dismissed if the offense is
construed as a failure to disclose.  Nonetheless,
albeit somewhat redundantly, one can infer that they
aided one another in the affirmative action of making
statements to analysts and the public.  Assuming,
then, that the problem of duty is overcome, there
remains the question of scienter. Scienter must be
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pleaded with particularity, although it can be inferred
when the fraud or cover-up was in the interest of the
defendants. Robin, 915 F.2d at 1127-1128.  For
instance, scienter can be inferred from the selling of
large quantities of stock during a class period. In re
Abbott Lab. Sec. Litig., 813 F.Supp. 1315, 1320

(N.D.I1L.1992),

In their allegations concerning Motorola's
disclosures, plaintiffs consistently allege that
statements were made without a reasonable basis or
in reckless disregard for the truth. Plaintiffs also
allege that individual defendants received large sums
of moeney as compensation from the Company and
that they traded in Motorola stock at a profit
Overall, this court considers scienter to have been
sufficiently alleged. While the claims of aiding and
abetting are arguably redundant of plaintiffs' claims
of primary liability, this court would not dismiss the
aiding and abetting claims against Fisher, Tooker,
Jones and Topfer.

Insider Trading
Count II is brought under § 20A of the Securities
Exchange Act, 13 1J.8.C. § 78t-1, which contains the
following provision for a right of action based on
contermporaneous trading:
Any person who violates any provision of this
chapter or the rules or regulations thereunder by
purchasing or selling a security while in possession
of material nonpublic information shall be liable in
any court of competent jurisdiction to any person
who, contemporaneously with the purchase or sale
of securities that is the subject of such violation,
has purchased (where such vialation is based on a
sale of securities) or sold (where such violation is
based on a purchase of securities) securities of the
same class.
15US.C. 1 78t-1(a). The total amount of liability
for any such violation "shall not exceed the profit
gained or loss avoided in the transaction or
transactions that are the subject of the violation." 15
U.S.C. 9 78t-1(b).

The duty imposed on a person possessing material
nonpublic information is to either disclose the
information or abstain from trading in the securities
concerned while the inside information remains
undisclosed. Wilson v. Comtech Telecommunications
Corp., 648 F.2d 88, 94 (2d Cir.1981). The duty is
owed only to those trading contemporaneously with
the insider, however. /d. Non-contemporaneous
traders do not require the protection of the "disclose
or abstain" rule, since they do not suffer disadvantage
of trading with someone who has superior access to
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information. Id. at 94-95. Contemporaneous trading
is a required element of an insider trading claim in
order to substitute for the privity requirement of
common law. Since there is no practical method of
matching purchases and sales in the open market, to
require privity in the common law sense as an
element of the cause of action would create an
insurmountable obstacle to a plamtff. Fridrich v
Bradford, 542 F.2d 307, 325 (6th Cir.1976)
{Celebrezze, J., concurring), cert. denied, 429 U.S.

1053 (1977).

*13 Decisions on the question of contemporaneity
recognize that liability does not extend beyond the
period of contemporaneous trading; otherwise, it
could go on indefinitely if the material nonpublic
information was never disclosed. See Wilson, 648
E.2d at 94. The duration of the "contemporaneous
trading" period is not fixed under the case law,
although it is not met if a plaintiff's trading occurred
before the wrongful insider transaction. See Alfus v.
Pyramid Technology Corp., 745 E.Supp. 1511, 1522
(N.D.Cal.1990); Backman v. Polarcid Corp.. 540
F.Supp. 667, 670 (D.Mass.1982).  Generally, the
contemporaneity requirement is not met if a plaintiff's
trades occurred more than a few days apart from a
defendant's transactions. Alfus, id. In the context of
stock heavily traded on a daily basis, it has been held
that trades are not contemporaneous unless they take
place on the same day. Aldus Sec. Litig., [1992-1993
Transfer Binder] Fed.Sec.L.Rep. (CCH) 4 97,376 at
05,987 (W.D.Wash.1993). The question of whether
a plaintiff has traded contemporancously with
insiders is a significant one in a lawsuit like this, as a
plaintiff not meeting the requirement lacks standing
to represent putative class members that did trade
contemporancously with insiders. In re Ferifone Sec.
Litig., 784 T.Supp. 1471, [1992-1993 Transfer
Binder] Fed.Sec.L.Rep. (CCH) § 97,368 at 95,938
95,939 (N.D.Cal.1992); Aldus, supra, § 97,376 at
95,987, Alfus, 745 F.Supp. at 1523,

The insider trading defendants are Robert Galvin,
John F. Mitchell, and Morton L. Topfer. Galvin sold
Motorola stock on August 7, 1990, Cmplt., § 10;
Mitchell sold stock on August 3, 1990, Cmplt. q 11,
and Topfer sold stock on the following days in 1990:
July 24, July 26, July 27, July 31, August 1, August
3, Angust 7, and August 16, Cmplt, § 12
Significantly, only plaintiff Harold Sucher traded on
one of these days, July 26, 1950. Cmplt, § 5(a).
Plaintiffs Saul Pearl and Meyer Feldman traded on
days before and after insider trades, having
respectively purchased stock on August 2 and August
6, 1990. Cmplt., § 5(c)-(d). However, plaintiff
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Albert Feldman purchased shares in Motorola over a
month after the last insider trade alleged, having
bought his shares on Septernber 24, 1990. Cmplt., §

5(f).

Under the above authorities, defendants ask that all
the insider trading claims except Sucher's claim
against Topfer be dismissed. As support for the use
of a same-day contemporancous trading limitation,
they cite authority that trades on the New York Stock
Exchange are consummated within a single trading
day. Facts concerning the operation of the stock
exchange are not alleged in the complaint, however,
and plaintiffs have not included in their complaint
any allegations concerning volume of trading on the
days of the insider trades here. On this motion to
dismiss, the court may not consider facts outside the
complaint and the exhibits thereto.

*14 Several cases have declined to determine the
parameters of a contemporancous trading period on
motions for class certification, concluding that such
question is better decided on a more developed
record. In re Genentech Sec. Litig., [1990 Transfer
Binder] Fed.SecL.Rep. (CCH) § 95,347 at 96,682
(N.D.Cal.1990}; In re Worlds of Wonder Sec. Litig.,
[1989-1990 Transfer Binder] Fed.Sec.L.Rep. (CCH)
95,004 at 95,631 (N.D.Cal.1990). While this
court is not $o certain that to do so is inappropriate on
a motion for class certification, this question has been
raised on a motion to dismiss. Given the lapse of
over a month between the last of the insider
defendants’ trades and September 24, 1990, this court
concludes that Albert Feldman cannot establish an
insider trading claim. However, this court would not
dismiss the claims of Sucher, Pearl, and Meyer
Feldman, as all purchased stock in Motorola within
one day of an insider trade. Rather, this court would
defer any such determination, allowing plaintiffs to
present proof of trading volume and market
conditions in commection with the certification of
Count I1.

Certification of Insider Trading Claims
It has been held that a common course of conduct in
selling stock at inflated prices based on inside
information creates the common question required
for certification of an insider trading claim.
Genetech, supra, Y 95347 at 96,680. Also,
common questions of duty to disclose or abstain from
trading predominate over individual issues of
contemporaneity and damages. Worlds of Wonder,
suprg. Y 95,004 at 95,631. While these facts
militate in favor of certification, this court cannot at
the present make the requisite finding as to
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numerosity, since relevant information concerning END OF DOCUMENT
trading on the days at issuc has not been presented.

See Genetech, supra, § 95,347 at 96,680. For that

reason, at this point in time, this court recommends

only the certification of Count 1.

CONCLUSION

For the reasons set forth above, this court
recommends that plaintiffs' motion for class
certification be granted as to Count [, and that
decision be deferred as to Count II.  The court
further recommends that defendants' motion to
dismiss be granted in part and denied in part. The
court would grant the motion to dismiss with respect
to the claims against Galvin and Mitchell in Count I,
and it would dismiss Albert Feldman as a plaintiff in
Count II.

Counsel are given ten days from the date hereof to
file objections to this Report and Recommendation
with the Honorable Charles R. Norgle, Sr.  Failure to
object waives the right to appeal.

FNI, Defendants and certain others are
excluded from both the class bringing Count
I, and the subclass bringing Count 1L
Second Consolidated Amended Complaint
("Cmplt."), q 16.

FN2. July 23, 1990 is the date Motorola
filed its second quarter Form 10-Q with the
Securities and Exchange Commission
{"SEC"). That statement is alleged to have
violated Item 303(b) of SEC Regulation S-
K, 17 CF.R. § 229.303(h), in that it did not
disclose anticipated changes in the
relationship between costs and revenues.
Cmplt. § 42.

EN3. The plaintiffs in Bally moved
unsuccessfully for reconsideration of a
different aspect of Judge Aspen's decision.
144 F.R.D. 78 (N.D.IIL.1992).  Although
that decision was recently upheld on appeal,
see Arazie v. Mullane, No. 92-3667 (7th Cir.
Aug. 17, 1993), the question of an
appropriate class period was not addressed
on the appeal. Consequently, an opportunity
for clarification of the Seventh Circuit's
dicta in Roots Parmership did not present
itself.

1993 WL 497228 (N.D.IL), Fed. Sec. L. Rep. P
97,806
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Rowe & Maw, Chicago, IL.

JUDGES: Milton I. Shadur, Senior United States
District Judge.

OPINIONBY: Milton I. Shadur

OPINION:
MEMORANDUM OPINION AND ORDER

With Comdisco, Inc. ("Comdisco") having vanished
as a potential defendant in consequence of its bankruptcy,
nl counsel for the proposed plaintiff class have tendered
an Amended Class Action Complaint for Violations of
the Federal Securities Laws ("Complaint") against in-

" LexisNexis”

" LexisNexis~

dividual defendants Nicholas Pontikes ("Pontikes") and
John Vosicky ("Vosicky"). Pontikes and Vosicky have
in turn moved to dismiss the Complaint, and the parties
have submitted bulky memoranda (and, on the part of
Pontikes and Vosicky, far bulkier exhibits) to address the
issues.

nl This Court has heretofore sought to be
circumspect in not responding (in kind or oth-
erwise} to the ill-considered (and unfortunately
ill-mannered) handling by the former Bankruptcy
Judge of the sensible and non-intrusive partial
modification of the bankmptcy stay that had been
sought to permit a test of the potential facial via-
bility of a like complaint against Comdisco (which
could of course have been pursued only upon its
emergence from bankruptcy) as well as against
Pontikes and Vosicky. Despite the regrettable and
extensive delay that was caused by the needless
rejection of that effort, nothing other than this
footnote will be said on the subject.

*2]

But the answer to the question of the Complaint’s
legal sustainability in Fed.R.Civ.P. ("Rule") 12(b}6}
terms can be stated far more simply than the vol-
ume of the litigants' input would suggest. As briefly
summarized in the Introduction to their Reply and
Memorandum ("R. Mem. "), Pontikes and Vosicky assert
(emphasis in original}:

In this case, when the Court looks at every-
thing Comdisco said about Prism n2 during
the purported class period, it becomes clear
that investors would not have been misled
about what Prismn had already achieved or
what it hoped to achieve in the future.

That contention does not adequately credit, as this Court

D LexisNexis~
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must for Rule 12(b)}{6) purposes, the well-pleaded alle-
gations of the Complaint. n3 Those allegations plainly
entitle the class to stay in court as having advanced a
viable complaint against Pontikes and Vosicky for vio-
lation of the securities laws.

n2 [Footnote by this Court] Prism was the
ultimately ill-fated venture whose collapse was
a major (but by no means the only) factor in
Comdisco’s ultimately being brought to its knees.

n3 In lien of providing its own summary of
those allegations, this opinion simply attaches
class counsel's accurate summary, as set forth at
their Mem. 4-7 directed to the current motion.
Because class counsel's Preliminary Statement at
their Mem. 1-3 also provides an accurate analysis
of the legal effect of those allegations in the current
Rule 12(b)(6) context, that Preliminary Statement
is attached as well.

[*3]

Indeed, it is worth adding a point that is not suf-
ficiently remarked in the case law in situations where
the effect of the material misrepresentations or material
omissions, which form the gravamen of the securities
law claims, itself provides further confirmation of the
sustainability of such claims. In that respect counsel for
Pontikes and Vosicky have essentially urged the "totat
mix" approach first articulated in TSC Indus., Inc. v.
Northway, Inc., 426 U.S. 438, 449, 48 L. Ed. 2d 757,
96 5. Ct. 2126 (1976} — as R.Mem. 3-4 (emphasis in
original) puts it:

The fraud-on-the-market doctrine assumes
that the market will absorb all publicly-
available information about the price of a
widely-traded stock.

But if that is really so — if the market here (that is,
the universe of investors and perspective investors) re-
ally processed all of the information about Prism that
Comdisco was putting out, both good and bad, in peg-
ging the price of Comdisco stock at all times — it is diffi-
cult to understand why the revelation of the news about
Comdisco's giving up on the Prism venture should have
caused such a major and precipitate drop in the stock
price if, as Pontikes [*4] and Vosicky would have it,
their earlier and assertedly accurate statements should
have prepared the investing public for the reality that
"something is rotten in the state of Prism." n4 In an
important sense, the Pontikes-Vosicky arguments about
the omniscience of the market and market forces really
undercut what they now attempt to urge on this Court.

n4 Cf. William Shakespeare, Hamlet act I,
sc.4, line 90.

This is not a matter of arguing from results — of post
hoc ergo propter hoc. It is rather that the contentions
put forth by Pontikes and Vosicky — that Comdisco's
representations about Prism, about how well il was do-
ing and would do in the future, were no more than mere
puffery readily recognizable as such by the market, and
that the purported "safe harbor” hedges operated to pre-
vent investor deception in that respect — really do not
withstand analysis.

This Court has examined the parties’ arguments with
care. Class counsel have provided a powerful memo-
randum that delivers an effective point-by-point [*5]
response to the Pontikes—Vosicky attack. It graphically
demonstrates that the Complaint more than suffices to
state a claim with the level of particularity required by
the securities law.

There is consequently no need to reinvent the wheel
here. Simply put, the motion to dismiss is denied, and
Pontikes and Vosicky are ordered to file an answer to
the Complaint in this Court's chambers (with a copy
of course to be delivered to class counsel) on or before
April 17, 2003, This action is set for a status hearing at
8:45 a.m. April 21, 2003 to discuss the establishment
of a plan to move the case forward to as expeditious a
trial as possible.

Milton 1. Shadur
Senior United States District Judge

Date: March 31, 2003

PLAINTIFFS' MEMORANDUM OF LAW
IN OPPOSITION TO DEFENDANTS' MOTION
TO DISMISS THE AMENDED CLASS ACTION
COMPLAINT

[EDITOR'S NOTE: TEXT WITHIN THESE
SYMBOLS [0> <O} IS OVERSTRUCK IN THE
SOURCE.]

[O > Plaintiffs respectfully submit this memorandum
of law in oppositicn to defendants Nicholas K. Pontikes'
and John J. Vosieky's motion to dismiss the Amended
Class Action Complaint for Violation of the Federal
Securities Laws (the "Complaint™). nl < O]

nl Citations to the Complaint are referenced
as II'P 'll

[*6]
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I. PRELIMINARY STATEMENT n2

n2 As an initial matter, defendants' assertion
that "plaintiffs could have proceeded without de-
lay against the two individual defendants, [but]
chose not to do so0," Defendants’ Memorandum in
Support of Their Motion to Dismiss the Amended
Class Action Complaint ("Defs. Mem.") at 2, is a
gross distortion of the record. At the July 17, 2001
status hearing, plaintiffs, in light of Comdisco,
Inc.’s ("Comdisco” or the "Company") pend-
ing Chapter 11 bankruptcy reorganization pro-
ceedings, sought leave to file their Amended
Complaint solely against individual defendants
Pontikes and Vosicky. This Court denied plain-
tiffs' request and instructed plaintiffs’ counsel to
move the bankruptcy court overseeing Comdisco's
Chapter 11 bankruptcy reorganization proceed-
ings for a partial modification of the automatic
stay, pursuant to 11 U.S.C. § 362, to enable this
Court to adjudicate a single set of challenges to the
sufficiency of any amended complaint plaintiffs
would file against all defendants. Subsequent mo-
tion practice in the bankruptcy court with respect
to the stay modification issue {which motion was
ultimately denied), and arising out of plaintifts'
opposition to Comdisco's bankruptcy counsel's
efforts 1o release plaintiffs’ securities frand claims
against defendants Pontikes and Vosicky (which
resulted in an agreement that such claims would
not be released) ended in mid-2002. Plaintiffs
moved this Court for leave to file their Complaint
soon thereafter.

7]

This case involves a fraud implemented by de-
fendants to deceive purchasers of Comdisco n3 (the
"Company”) common stock. As set forth in the
Complaint, between Novernber 3, 1999 and October 3,
2000, defendants — individually and as controlling per-
sons of Comdisco, n4 as well as other Comdisco officers
and directors, repeatedly misrepresented Comdisco's fi-
nancial condition, business activities, and prospects,
particularly with respect to its wholly-owned subsidiary
Prism Communications Services ("Prism"). Defendants,
individually and as controlling persons of Comdisco,
made a series of materially false and misleading state-
ments and omissions about Comdisco's business deal-
ings, intentions, and prospects with respect to Prism,
the center of Comdisco's purported recasting of itself as
a cutting edge Internet company and a major player in
the Internet "revolution.” P 2.

“LexisNexis~
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n3 By viriue of its bankruptcy filing and by
agreement (see footnote 2, above), Comdisco is
not named as a defendant in this case and plaintiffs
are pursuing their claims only against defendants
Pontikes and Vosicky. P 1.

n4 For the reasons set forth below, Comdisco's
complete ownership and utter domination and con-
trol of Prism during the time period relevant to this
litigation render defendants liabie for Prism's false
and misleading statements and omissions during
this time period as well. See, e.g., PP 36, 37, 42-
44,

[*8]

Throughout the Class Period, defendants falsely and
repeatedly highlighted Prism’s purported position as,
inter alia, a "market leader,” P 56, and a "leading
integrated communications provider,” P 57, and fur-
ther promoted Comdisco’s purported ability to cross-sell
Prism’s services to its existing customers. Defendants
did so with full knowledge that Prism had virtually no
market share, was losing the few customers it did have,
and that Comdisco's existing customers had no desire to
acquire DSL lines from Prism or to subscribe to any of
Prism'’s services and that Comdisco, in fact, was losing
existing customers as a result of its efforts to saddle them
with unwanted Prism services. PP 3, 48-49, 54, 57-58.

Defendants were highly motivated to overstate
Prism's value and operations and to conceal the complete
failure of the acquisition. Defendants repeatedly hyped
their purported plans to spin Prism off in an initial pub-
lic offering ("IPO"), despite their awareness throughout
the Class Period that Prism was not viable, in an effort
to shed Prism before the investing public learned of its
shortcomings. PP 3, 4, 55. When they finally announced
the inevitable cancellation of the Prism [*9] IPO plans,
defendants continued to misrepresent the facts and with-
held their plan to shut down Prism until Comdisco was
able to close its then-pending offering of $500 million
of its notes (the "Note Offering”). PP 4-5, 74-81. On
October 3, 2000, having closed the Note Offering and
thus having milked the last possible benefits from the
Prism hype, defendants revealed Comdisco's plans to
shut Prism down, causing an immediate downgrade of
Comdisco’s bond rating and causing its stock price to
slide more than 24 % on that day — and more than 77 %
from its Class Period high. PP 5-6, 85-88.

The Complaint properly pleads, with great detail,
that during the Class Period, the defendants knowingly
issued materially false and misleading statements and
made material omissions as part of a fraudulent scheme
to artificially inflate the price of Comdisco's common
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stock. Notably, in their motion papers, defendants do
not deny that any of the alleged misstatements were made
nor that they are specifically alleged to be false. Rather,
defendants devote the vast majority of their brief at-
tempting to explain the purported true context of each
of their misstatements, or asserting that those statements
[*10] were immaterial, misconstrued, or mere puffery.
Not only do defendants' efforts, at best, raise questions
of fact that cannot presently be resolved, but their in-
ability to disclaim any of the alleged misrepresentations
speaks volumes, Indeed, defendants’ premature factual
contentions and unavailing arguments that the Complaint
does not sufficiently connect them to the false and mis-
leading statemnents alleged, cannot sustain their heavy
burden on a motion to dismiss, and thus, their motion
should be denied.

. SUMMARY OF THE
ALLEGATIONS OF THE COMPLAINT

FACTUAL

Comdisco was a leader in the business of leasing
computer systems and mainframes. P 27. In January
1999, Comdisco announced that it was moving away
from these traditional core businesses to focus on "next-
generation technologies, " such as the provision of broad-
band services and equipment. PP 32-33. This reposition-
ing of the company away from the business segments that
had brought it success since its inception in 1969 was
driven by defendant Nicholas Pontikes, the son of Ken
Pontikes, Comdisco's founder. P 31. Nicholas Pontikes,
Ken's designated heir, had litile exposure to the basic
business of the Company. PP 28, 29. [*11] His back-
ground was in investrnent banking and junk bond trad-
ing. P 29. As one financial expert put it, he was primar-
ily oriented toward "packaging his company to fit the
buzz.” P 30 (quoting Professor James Schrager of the
Chicago School of Business).

The acquisition of Prism was a key element of
Comdisco's transition to a "new age company” P 33.
This acquisition cost Comdisco more than $125 million
(and, ultimately, more than $478 million, P 86), for
which it received nothing more than a start-up telecom-
munications company with little infrastructure, almost
no customers, and virtually no management. P 38.
Despite these facts, Comdisco represented Prism as one
of its core business divisions, P 32, and set about to con-
vince the investing public that it represented Comdisco's
tuture.

At all times relevant to this action, Comdisco com-
pletely controlled Prism. According to a former Prism
Director of Operations and Director of Information
Technologies, "Comdisco took [Prism} over and ran it
the way they wanted.” P 44. Indeed, following its acqui-
sition, Prism’s operations were overseen by Comdisco
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D LexisNexis

employees and did not have independent leadership, in-
cluding a CEQ. P43, 44.

Through [*12] Comdisco's acquisition of this
barely established company, defendants sought to hype
Comdisco stock, convincing the market that Comdisco
was a powerful figure in the new "Internet Age." P39,
While praising Prism as offering "a unique opportu-
nity to offer customers the best technology infrastruc-
ture solutions,” and proclaiming the symbiotic connec-
tion between Comdisco's existing customers and the
new Prism endeavors, defendants concealed the fact that
Comdisco's existing custormners were uniformly reject-
ing Prism's services. PP 40-42, 49. Comdisco made a
series of announcements concerning the "expansion” of
Prism services into new markets, announcing adminis-
trative approvals in various states and cities for the roll-
out of its "RED DSL service." PP 50, 35, 63, 04, 71.
Defendants, however, failed to disclose that Prism was
unable to provide service in these new markets, was not
signing up substantial numbers of new customers in its
already existing market areas, and could not provide the
promised services to the few customers that it did have.
P 50. For example, Comdisco publicly represented that,
in the New York market, there was overwhelming inter-
est and support for RED," despite the [*13] fact that at
the time, Prism had less than 2,000 customers in all of
its markets combined. P 54 (quoting February 17, 2000
statement of Dennis Kruse, Prism's chief marketing of-
ficer).

Defendants' plan to salvage Comdisco's investment
in Prism was, from at least as early as November 1999,
the beginning of the Class Period, to spin Prism off, in
an IPO. PP 4, 43, 44, 47, 55, 57, 60, 64, 68, 72, 93.
In connection with this plan, Comdisco sought to gen-
erate public "buzz" about Prism's prospects, benefiting
Comdisco in the process, while allowing Comdisco to
rid itself of Prism before its non-viability and true out-
look became publicly known. Id. As is apparent from
the behavior alleged in the Complaint, defendants were
willing to tell the market whatever it needed to hear to
prepare it for such an IPO.

Defendants repeatedly issued press releases and
other public statements describing Prism as a "leading
telecommunications provider" and "on the forefront” of
companies in its field. P 62-63. One press release went
so far as to state that Prism "dramatically reduces pro-
visioning time to 5 to 7 days" (despite the fact that their
provisioning actually took between 3 and 6 months for
each [*14] new account, a reality which cost Prism
a significant number of customers, according to a for-
mer Prism Senior Field Operations Manager). P 68—
69. As a result of this increased promotion Comdisco’s
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stock price continued to rise on a wave of artificial in-
flation, reaching an all time high, on March 10, 2000,
of $57.25 (up from $36.25, where it had closed on
February 7, 2000, the day that Comdisco announced
its retention of Saatchi & Saatchi, the global advertis-
ing firm, to promote Prism). P 61-64. Throughout this
period, Comdisco insiders sold substantial portions of
their personal Comdisco holdings., See, e.g., PP 61,
66-67, 96. For example, between March 6, 2000 and
March 10, 2000, defendant Vosicky alone sold 123,157
shares of his stock, worth more than $5,862,000. P 96.

When they were forced to reveal that their CPO plan
could not be realized, defendants still withheld the truth
of Prism's condition from the market, instead announc-
ing, on July 26, 2000, that they were determined to
look for other "strategic alternatives” for Prism. P 74.
Even in disclosing that Comdisco had discarded its plans
for a Prism IPO, defendants continued to hide the true
condition of Prism's dysfunctional [*15] operations
and nearly non-existent customer base from the pub-
lic, P 76; instead Comdisco claimed to be looking for
new strategic alternatives even though defendants knew
that Comdisco's only alternative would be to terminate
Prism's operations entirely, because Prism had no value
as a continuing business entity. P 76.

Defendants” motivation for withholding the truth
about Prism was to ensure the continued artificial in-
flation of Comdisco's stock price, as well as permit
Comdisco to complete the Note Offering. P 79. The
fraud was necessary to the completion of this offering
because, pursuant to the terms of the S-3 Registration
Statement upon which the note offering was based, "any
material adverse change in, or any material development
known to0 management which is likely to result in a ma-
terial adverse change in the condition, financial or oth-
erwise, of the Company and its subsidiaries, would pre-
vent the offering from being consummated.” P 80. The
Note Offering was successfully completed on August 8,
2000. Less than eight weeks later, on October 3, 2000,
Comdisco finally revealed the true status of Prism, issu-
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ing a press release that it would cease funding of Prism
and sell off its [*16] assets, charging them against the
Company's fourth quarter financial results, P 85.

Immediately after defendants made this belated dis-
closure, the three top credit rating agencies lowered
Comdisco’s debt rating. Also in the immediate after-
math, Comdisco’s stock price experienced a one day
drop in share price of 24% from $17.5625 per share to
$13.375 per share. P 88. This lawsuit followed, Withina
few months of Comdisco's disclosure concerning Prism,
defendant Pontikes resigned as President and CEO of
Comdisco stating that "Comdisco needed a more experi-
enced leader.” P 89, On July 16, 2001, Comdisco filed
for protection under Chapter 11 of the United States
Bankruptcy Code. P 89. Its stock is presently without
value, down from a high at the apex of Comdisco's
fraudulent hype of $57.25 per share. P 88-89.

[EDITOR'S NOTE: TEXT WITHIN THESE
SYMBOLS [0> <O} IS OVERSTRUCK IN THE
SOURCE.]

[O>1II. ARGUMENT <0}

[0>A. THE STANDARDS ON A MOTION TO
DISMISS < 0]

[G >In Considering a motion to dismiss, the court
must "take ail facts alleged in the complaint, and any
inferences that might be reasonably drawn from those
factual allegations, in the light most favorable [*17] to
the plaintift]s].” Szumny v. American Gen. Fin., Inc.,
246 F.3d 1065, 1067 (7th Cir. 2001)citing Aurry v.
Northwest Premium Servs., 144 F3d 1037, 1039 (7th
Cir. 1998)). The claims averred in the complaint may be
dismissed under Rule 12(b)(6) "only if it appears 'be-
yond doubt that the plaintiff can prove no set of facts
in support of his [or her] claim which would eatitle him
[or her] to relief."" Lindelow v. Hill, No. 00 C 3727,
2001 U.S. Dist. LEXIS 10301, at *8 (N.D. 11l July 20,
2001) (J. Helderman) (quoting Conley v. Gibson, 355
U.S. 41,2 L. Ed. 2d 80, 78 §. Ct. 99.<Q]
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