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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
LAWRENCE E. JAFFE PENSION PLAN, On

Behalf of Itself and All Others Similarly
Situated,

Lead Case No. 02-C-5893
(Consolidated)

CLASS ACTION

Plaintiff,
Honorable Jorge L. Alonso
VS.

HOUSEHOLD INTERNATIONAL, INC., et
al.,

Defendants.
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PLAINTIFFS’ CORRECTED OBJECTIONS TO DEFENDANTS’ ADDITIONAL
PROPOSED JURY INSTRUCTIONS

[Exhibit H-7 to [Proposed] Final Pretrial Order]
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. DEFENDANTS’ PROPOSED PRETRIAL INSTRUCTIONS

Proposed Instruction No. 1 (Claims, Defenses, and Prior Proceedings):

Plaintiffs object to defendants’ proposed instruction. The Court should provide the jury with
a summary of the evidence from the first trial. Plaintiffs have prepared a Statement of the Prior
Proceedings which should be read and given to the jurors in lieu of defendants’ proposed instruction.
See Proposed Statement of the Prior Proceedings to be Read and Given to the Jury (Exhibit B-3 to
[Proposed] Final Pretrial Order); see also Plaintiffs Memorandum in Support of Motion In-Limine
to Permit Plaintiffs to Present Evidence of the Fraud [Motion in Limine No. 1].
1. DEFENDANTS’ PROPOSED IN-TRIAL INSTRUCTIONS

Proposed Instruction No. 2 (Evidence Admitted Only Against One Party):

Plaintiffs object to defendants’ proposed instruction. It is inapplicable to the issues that must
be decided at the retrial. Defendants have not pointed to any evidence that should be admitted as to
only one of the four defendants. The evidence regarding loss causation, damages and proportionate
liability should be considered as to all four defendants.

I1l.  DEFENDANTS’ END OF TRIAL INSTRUCTIONS

Proposed Instruction No. 3 (All Litigants Equal Before the Law):

Plaintiffs object to defendants’ proposed instruction. The instruction states that “some of the
parties are corporations.” Of the relevant actors at the retrial, only defendant Household is a
corporation. Plaintiffs ask that the Court use Plaintiffs” Proposed Jury Instruction No. 16 (All
Litigants Equal Before the Law), which makes this distinction, in lieu of defendants’ instruction.

Proposed Instruction No. 4 (Evidence):

Plaintiffs object to this instruction. Defendants’ instruction ignores the fact that the evidence
will also consist of testimony from the first trial, which will have to be read to the jury. Plaintiffs
request that the Court use Plaintiffs’ Proposed Jury Instruction Nos. 6 (Evidence) and 7 (Deposition
Testimony and Trial Testimony) in lieu of defendants’ proposed instruction, which omits any

reference to testimony from the first trial.
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Proposed Instruction No. 5 (Evidence Limited to Certain Parties):

Plaintiffs object to defendants’ proposed instruction. Again, defendants’ instruction implies
or assumes that there is evidence that will apply only to certain defendants. The evidence regarding
loss causation, damages and proportionate liability should be considered as to all four defendants.
Therefore, defendants’ instruction is unnecessary and confusing.

Proposed Instruction No. 6 (Prior Inconsistent Statements or Acts):

Plaintiffs object to defendants’ proposed instruction. Defendants have modified the Seventh
Circuit Model Instruction No. 1.14 by removing brackets around the words “[Party]” and “[witness
under oath]” in their proposed instruction. In removing these brackets, defendants have blurred the
distinction between prior inconsistent statements by a party and prior inconsistent statements by a
third party witness. Any prior inconsistent statement by a party is an admission that is received as
substantive evidence. See Fed. R. Evid. 801(d)(2)(A)-(E). A party’s prior inconsistent statement,
unlike statements by third parties, need not be made under oath to qualify as substantive evidence.
See United States v. Disantis, 565 F.3d 354, 360 (7th Cir. 2009) (explaining that prior inconsistent
statements of non-party witnesses “are admissible as non-hearsay, substantive evidence only if
‘subject to cross-examination’ and *given under oath’” whereas statements of a party opponent “are
admissible as substantive evidence even if not given under oath). The Court should use Plaintiffs’
Proposed Jury Instruction No. 11 in lieu of defendants’ instruction and modify it, as necessary, at the
conclusion of the trial to address prior statements by particular parties or third parties.

Proposed Instruction No. 7 (Multiple Defendants):

Plaintiffs object to defendants’ proposed instruction. First, defendants’ use of the word
“liable” is confusing in light of the prior jury’s finding, as affirmed by the Court of Appeals, that
defendants knowingly or recklessly made 17 materially false and misleading statements. Second,
plaintiffs again object to defendants’ assumption that there will be evidence admitted against only
some subset of the defendants. Evidence related to loss causation, damages and proportionate

liability will be admissible as to all four defendants.
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Proposed Instruction No. 8 (Section 10(b) Elements Generally):

Plaintiffs object to defendants’ proposed instruction. The jury should be instructed with
respect to Rule 10b-5 and each of its elements. The Court should also instruct the jury as to the
elements which have already been proven. Plaintiffs request that the Court use Plaintiffs’ Proposed
Jury Instruction Nos. 17 (Rule 10b-5 Defined) and 18 (Elements for Primary Liability Under Section
10(b)) in lieu of defendants’ proposed instruction.

Proposed Instruction No. 9 (Loss Causation):

Defendants’ proposed jury instruction on loss causation is objectionable on numerous
grounds. To begin, plaintiffs object to the first sentence in paragraph one, as it improperly refers to
loss causation as the “first element” plaintiffs must prove to prevail on their 810(b) claim. This is
inaccurate, misleading and inconsistent with the Seventh Circuit’s opinion in this case, which
specifically enumerates all of the elements plaintiffs must prove to prevail under 810(b) and Rule
10b-5. See Glickenhaus & Co. v. Household Int’l, Inc., 787 F.3d 408, 414 (7th Cir. 2015) (listing
loss causation as the sixth and final element plaintiffs must prove to prevail under Rule 10b-5); Dura
Pharms., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005) (same). By describing loss causation as the
“first element” plaintiffs must prove, the jury may give less weight to the other five elements,
including those plaintiffs have already conclusively proven. Additionally, as set forth in plaintiffs’
proposed jury instructions, plaintiffs believe that the jury should be instructed on all elements
plaintiffs must prove (and have proved) under Rule 10b-5.

Plaintiffs object to the second sentence in the first paragraph of defendants’ proposed jury
instruction, which states that plaintiff must prove a “direct causal connection between the particular
misstatement or omission and plaintiffs’ loss.” As defendants concede, plaintiffs need only prove
that the misstatement or omission was a substantial or significant cause of plaintiffs’ loss, not that it
was the sole cause. By using the language “direct causal connection,” defendants’ attempt to raise
the bar on what plaintiffs are required to prove by improperly implying that the misstatement or

omission must be the cause of plaintiffs’ loss.
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Plaintiffs object to the third sentence in the first paragraph of defendants’ proposed jury
instruction as it ignores that expert testimony is commonly used to isolate the economic losses
caused by the fraud and omits the Seventh Circuit’s finding that “Fischel’s models controlled for
market and industry factors and general trends in the economy — the regression analysis took care of
that.” Glickenhaus, 787 F.3d at 421; see id. at 422 (rejecting argument that the leakage model must
itself account for, and perfectly exclude, any firm-specific, non-fraud related factors).

Plaintiffs object to the fourth sentence in the first paragraph of defendants’ proposed jury
instruction, as defendants’ addition of the word “significant” is redundant. Plaintiffs object to the
last sentence in the first paragraph on the grounds that it presents the jury with a misleading and
unnecessary hypothetical.

Plaintiffs object to the second point in paragraph two, “that when the truth was revealed
about that misstatement or omission, the revelation caused Household’s stock price to decrease.”
This language implies that the truth must be revealed in a single revelation or corrective disclosure
and is contrary to Seventh Circuit and Supreme Court precedent which “generally recognize[s] that
the truth can leak out over time.” Glickenhaus, 787 F.3d at 422 (citing cases); id. at 416 (observing
that “information contained in a major disclosure event often leaks out to some market participants
before its release”). As the court instructed the jury at the last trial — an instruction defendants did
not challenge on appeal — and as plaintiffs’ proposed instruction states, the truth may be revealed to
the market through a single disclosure or series of disclosures made by any person or entity.

Plaintiffs object to the last paragraph of defendants’ proposed jury instruction in its entirety
as itis completely unnecessary and would likely confuse the jury. The first sentence of defendants’
final paragraph indicates that plaintiffs must, among other things, prove that they “lost money when
they sold the stock at a lower price.” This statement is untrue. Plaintiffs need not sell their stock at
all, let alone at a lower price, to suffer damages in a securities case. Ong v. Sears, Roebuck & Co.,
No. 03 C 4142, 2006 U.S. Dist. LEXIS 73801, at *41-*46 (N.D. Ill. Sept. 27, 2006). The Seventh
Circuit found that “Fischel’s models controlled for market and industry factors and general trends in

the economy” because “the regression analysis took care of that.” Glickenhaus, 787 F.3d at 421. In
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light of the Seventh Circuit’s ruling, the only other “factors” that may have caused Household’s
stock price to decrease are firm-specific, non-fraud related factors. But defendants have failed to
identify any significant firm-specific, non-fraud factors that could have affected Household’s stock
price. See February 1, 2016 Order at 22. The statement that “[m]any factors other than a
misstatement or omission may cause a stock price to decrease” is plainly wrong in light of these
holdings. The last sentence improperly inverts what plaintiffs must prove to establish the element of
loss causation. The entire paragraph should be stricken.

Plaintiffs propose that their [Proposed] Jury Instruction No. 19 be given. Plaintiffs’ proposed
instruction is consistent with the loss causation instruction given at the last trial, an instruction
defendants did not challenge on appeal. See also Memorandum of Law in Support of Plaintiffs’
Motion in Limine to Object to Defendants’ Proposed Verdict Form, Including Their “Question One”
and Their Attempt to Add “Defendants’ Specific Disclosures Model” as an Option for the Jury to
Select in Determining Damages [Motion in Limine No. 5].

Proposed Instruction No. 10 (Damages, i.e., Inflation):

Plaintiffs object to defendants’ proposed jury instruction. Defendants’ proposed instruction
is a modified version of the instruction on damages given at the last trial, which defendants did not
challenge on appeal. See Jury Instructions as Given at First Trial (Dkt. No. 1614), at 34. Plaintiffs
object to the first two sentences of defendants’ proposed instruction as confusing and misleading.
Specifically, defendants’ instruction suggests that the jury must make 17 separate determinations of
whether defendants’ fraud caused plaintiffs’ losses under 810(b), when the jury need only make a
single determination: whether plaintiffs have proved defendants’ fraud caused their losses. See
Glickenhaus, 787 F.3d at 415 (confirming that loss causation can be proven by showing that “the
price of the securities [plaintiffs] purchased was ‘inflated’ . . . and that it declined since the truth was
revealed”). Defendants’ proposed instruction also improperly puts the focus on the 17 statements,
rather than on the disclosures plaintiffs claim revealed the truth and their impact on Household’s
stock price, contrary to the Seventh Circuit’s findings. 1d. (“The best way to determine the impact of

a false statement is to observe what happens when the truth is finally disclosed and use that to work
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backward . . . .”). Once the jury determines that the stock price declines during the disclosure period
were substantially caused by the removal of fraud-related inflation, plaintiffs will have proven loss
causation. The jury will then be asked to estimate plaintiffs’ damages using the model it believes
most accurately estimates the fraud-related information in Household’s share price for each day
during the Class Period. Requiring the jury to parse loss causation on a statement-by-statement basis
is both unnecessary and inconsistent with the Seventh Circuit’s findings. See Glickenhaus, 787 F.3d
at417-18 (“As soon as the first false statement was made, that overpricing became fully attributable
to the false statement . . . every subsequent false statement caused the full amount of inflation to
remain in the stock price . .. because had the truth become known, the price would have fallen
then.”). Plaintiffs object to defendants’ unnecessary addition of the phrase “and may not be based on
speculation or guesswork™ in the third sentence of the second paragraph. Plaintiffs object to the last
sentence in defendants’ proposed instruction, as defendants attempt to reinstruct the jurors on
plaintiffs’ burden of proof, which has already been addressed in a separate instruction. Plaintiffs ask
the Court to use Plaintiffs’ Proposed Jury Instruction No. 20 (Damages) in lieu of defendants’
proposed instruction.

Proposed Instruction No. 11 (Allocation of Responsibility):

Plaintiffs object to defendants’ instruction. In the first sentence, defendants again advance
their flawed argument that damages are determined on a statement-by-statement basis. See
Plaintiffs” Objections to Defendants’ Proposed Instruction No. 10, supra. Plaintiffs also object to
the first sentence of defendants’ instruction which includes the words “if any.” Defendants’
instruction is confusing. If the jury finds loss causation and determines the daily per share damages,
the jury will have to determine the percentage of responsibility for all four defendants, even if the
allocation for one of the defendants is “zero.” Plaintiffs ask the Court to use Plaintiffs’ Proposed
Jury Instruction No. 21 (Section 10(b) — Apportionment of Responsibility) in lieu of defendants’

instruction.
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Proposed Instruction No. 12 (Selection of Foreperson; Verdict Form):

Plaintiffs object to this instruction. Defendants’ proposed instruction improperly modifies
Seventh Circuit Model Instruction No. 1.32 to add the phrase “every question in.” Defendants
undoubtedly made this modification because of their flawed proposed verdict form. Plaintiffs have
objected to both defendants” Verdict Form and their proposal that the jury make 17 separate
determinations with respect to loss causation. See Memorandum of Law in Support of Plaintiffs’
Motion in Limine to Object to Defendants’ Proposed Verdict Form, Including Their “Question One”
and Their Attempt to Add “Defendants’ Specific Disclosures Model” as an Option for the Jury to
Select in Determining Damages [Motion in Limine No. 5]; Plaintiffs’ Objections to Defendants’
Proposed Jury Instruction Nos. 10 and 11. Therefore, plaintiffs ask the Court to use Plaintiffs’
Proposed Jury Instruction No. 23 (Duty to Deliberate), which faithfully tracks the Seventh Circuit
Model Instruction.

Proposed Instruction No. 13 (Disagreement Among Jurors):

Plaintiffs object to this instruction. Again, defendants have modified the Seventh Circuit
Model Instructions by adding the phrase “on each question,” among other changes. Defendants’
instruction is again designed to reflect defendants’ flawed proposed verdict form. See Plaintiffs’
Objections to Proposed Instruction Nos. 10, 11 and 12 (Selection of Foreperson; Verdict Form),
supra. Plaintiffs ask the Court to use Plaintiffs’ Proposed Jury Instruction No. 24 (Disagreement
Among Jurors) in lieu of defendants’ instruction. Plaintiffs’ proposed instruction tracks the language
of the Seventh Circuit Model Instructions.

Defendant Gilmer’s Proposed Instruction No. 35 (Allocation of Responsibility):

Plaintiffs object to this instruction. The instruction is not in accordance with the law. The
proper language of the statute (15 U.S.C. §78u-4(f)(3)(C)) is set forth below:

In determining the percentage of responsibility under this paragraph, the trier
of fact shall consider:

(1) the nature of the conduct of each covered person found to have caused or
contributed to the loss incurred by the plaintiff . . . and

(2) the nature and extent of the causal relationship between the conduct of
each such person and the damages incurred by the plaintiff . . .

-7-
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Gilmer has added “the nature of the statements made by each person found to have caused or
contributed to plaintiffs loss” and the “issues misrepresented by the statements of each person”
which is nowhere to be found in the statute and is improper. Gilmer’s proposed instruction is also
improper because it suggests that damages in this case will be determined on a statement-by-
statement basis. See Plaintiffs’ Objections to Defendants’ Proposed Instruction No. 10. Plaintiffs
also object to Gilmer’s insertion of the words “if any.” Gilmer’s instruction is confusing. If the jury
finds loss causation and determines the daily per share damages, the jury will have to determine the
percentage of responsibility for all four defendants, even if the allocation for one of the defendants is
“zero.” Plaintiffs ask the Court to use Plaintiffs” Proposed Jury Instruction No. 21 (Section 10(b) —
Apportionment of Responsibility) in lieu of defendant Gilmer’s instruction.

DATED: May 19, 2016 Respectfully submitted,
ROBBINS GELLER RUDMAN
& DOWD LLP
MICHAEL J. DOWD (135628)
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. DEFENDANTS’ PROPOSED PRETRIAL INSTRUCTIONS

Proposed Instruction No. 1 (Claims, Defenses, and Prior Proceedings):

Plaintiffs object to defendants’ proposed instruction. The Court should provide the jury with
a summary of the evidence from the first trial. Plaintiffs have prepared a Statement of the Prior
Proceedings which should be read and given to the jurors in lieu of defendants’ proposed instruction.
See Proposed Statement of the Prior Proceedings to be Read and Given to the Jury (Exhibit B-3 to
[Proposed] Final Pretrial Order); see also Plaintiffs Memorandum in Support of Motion In-Limine
to Permit Plaintiffs to Present Evidence of the Fraud [Motion in Limine No. 1].
1. DEFENDANTS’ PROPOSED IN-TRIAL INSTRUCTIONS

Proposed Instruction No. 2 (Evidence Admitted Only Against One Party):

Plaintiffs object to defendants’ proposed instruction. It is inapplicable to the issues that must
be decided at the retrial. Defendants have not pointed to any evidence that should be admitted as to
only one of the four defendants. The evidence regarding loss causation, damages and proportionate
liability should be considered as to all four defendants.

I1l.  DEFENDANTS’ END OF TRIAL INSTRUCTIONS

Proposed Instruction No. 3 (All Litigants Equal Before the Law):

Plaintiffs object to defendants’ proposed instruction. The instruction states that “some of the
parties are corporations.” Of the relevant actors at the retrial, only defendant Household is a
corporation. Plaintiffs ask that the Court use Plaintiffs” Proposed Jury Instruction No. 16 (All
Litigants Equal Before the Law), which makes this distinction, in lieu of defendants’ instruction.

Proposed Instruction No. 4 (Evidence):

Plaintiffs object to this instruction. Defendants’ instruction ignores the fact that the evidence
will also consist of testimony from the first trial, which will have to be read to the jury. Plaintiffs
request that the Court use Plaintiffs’ Proposed Jury Instruction Nos. +7-6 (Evidence) and 48-7
(Deposition Testimony and Trial Testimony) in lieu of defendants’ proposed instruction, which

omits any reference to testimony from the first trial.
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Proposed Instruction No. 5 (Evidence Limited to Certain Parties):

Plaintiffs object to defendants’ proposed instruction. Again, defendants’ instruction implies
or assumes that there is evidence that will apply only to certain defendants. The evidence regarding
loss causation, damages and proportionate liability should be considered as to all four defendants.
Therefore, defendants’ instruction is unnecessary and confusing.

Proposed Instruction No. 6 (Prior Inconsistent Statements or Acts):

Plaintiffs object to defendants’ proposed instruction. Defendants have modified the Seventh
Circuit Model Instruction No. 1.14 by removing brackets around the words “[Party]” and “[witness
under oath]” in their proposed instruction. In removing these brackets, defendants have blurred the
distinction between prior inconsistent statements by a party and prior inconsistent statements by a
third party witness. Any prior inconsistent statement by a party is an admission that is received as
substantive evidence. See Fed. R. Evid. 801(d)(2)(A)-(E). A party’s prior inconsistent statement,
unlike statements by third parties, need not be made under oath to qualify as substantive evidence.
See United States v. Disantis, 565 F.3d 354, 360 (7th Cir. 2009) (explaining that prior inconsistent
statements of non-party witnesses “are admissible as non-hearsay, substantive evidence only if
‘subject to cross-examination’ and *given under oath’” whereas statements of a party opponent “are
admissible as substantive evidence even if not given under oath). The Court should use Plaintiffs’
Proposed Jury Instruction No. 29-11 in lieu of defendants’ instruction and modify it, as necessary, at
the conclusion of the trial to address prior statements by particular parties or third parties.

Proposed Instruction No. 7 (Multiple Defendants):

Plaintiffs object to defendants’ proposed instruction. First, defendants’ use of the word
“liable” is confusing in light of the prior jury’s finding, as affirmed by the Court of Appeals, that
defendants knowingly or recklessly made 17 materially false and misleading statements. Second,
plaintiffs again object to defendants’ assumption that there will be evidence admitted against only
some subset of the defendants. Evidence related to loss causation, damages and proportionate

liability will be admissible as to all four defendants.
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Proposed Instruction No. 8 (Section 10(b) Elements Generally):

Plaintiffs object to defendants’ proposed instruction. The jury should be instructed with
respect to Rule 10b-5 and each of its elements. The Court should also instruct the jury as to the
elements which have already been proven. Plaintiffs request that the Court use Plaintiffs’ Proposed
Jury Instruction Nos. 4117 (Rule 10b-5 Defined) and 42-18 (Elements for Primary Liability Under
Section 10(b)) in lieu of defendants’ proposed instruction.

Proposed Instruction No. 9 (Loss Causation):

Defendants’ proposed jury instruction on loss causation is objectionable on numerous
grounds. To begin, plaintiffs object to the first sentence in paragraph one, as it improperly refers to
loss causation as the “first element” plaintiffs must prove to prevail on their 810(b) claim. This is
inaccurate, misleading and inconsistent with the Seventh Circuit’s opinion in this case, which
specifically enumerates all of the elements plaintiffs must prove to prevail under 810(b) and Rule
10b-5. See Glickenhaus & Co. v. Household Int’l, Inc., 787 F.3d 408, 414 (7th Cir. 2015) (listing
loss causation as the sixth and final element plaintiffs must prove to prevail under Rule 10b-5); Dura
Pharms., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005) (same). By describing loss causation as the
“first element” plaintiffs must prove, the jury may give less weight to the other five elements,
including those plaintiffs have already conclusively proven. Additionally, as set forth in plaintiffs’
proposed jury instructions, plaintiffs believe that the jury should be instructed on all elements
plaintiffs must prove (and have proved) under Rule 10b-5.

Plaintiffs object to the second sentence in the first paragraph of defendants’ proposed jury
instruction, which states that plaintiff must prove a “direct causal connection between the particular
misstatement or omission and plaintiffs’ loss.” As defendants concede, plaintiffs need only prove
that the misstatement or omission was a substantial or significant cause of plaintiffs’ loss, not that it
was the sole cause. By using the language “direct causal connection,” defendants’ attempt to raise
the bar on what plaintiffs are required to prove by improperly implying that the misstatement or

omission must be the cause of plaintiffs’ loss.
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Plaintiffs object to the third sentence in the first paragraph of defendants’ proposed jury
instruction as it ignores that expert testimony is commonly used to isolate the economic losses
caused by the fraud and omits the Seventh Circuit’s finding that “Fischel’s models controlled for
market and industry factors and general trends in the economy — the regression analysis took care of
that.” Glickenhaus, 787 F.3d at 421; see id. at 422 (rejecting argument that the leakage model must
itself account for, and perfectly exclude, any firm-specific, non-fraud related factors).

Plaintiffs object to the fourth sentence in the first paragraph of defendants’ proposed jury
instruction, as defendants’ addition of the word “significant” is redundant. Plaintiffs object to the
last sentence in the first paragraph on the grounds that it presents the jury with a misleading and
unnecessary hypothetical.

Plaintiffs object to the second point in paragraph two, “that when the truth was revealed
about that misstatement or omission, the revelation caused Household’s stock price to decrease.”
This language implies that the truth must be revealed in a single revelation or corrective disclosure
and is contrary to Seventh Circuit and Supreme Court precedent which “generally recognize[s] that
the truth can leak out over time.” Glickenhaus, 787 F.3d at 422 (citing cases); id. at 416 (observing
that “information contained in a major disclosure event often leaks out to some market participants
before its release”). As the court instructed the jury at the last trial — an instruction defendants did
not challenge on appeal — and as plaintiffs’ proposed instruction states, the truth may be revealed to
the market through a single disclosure or series of disclosures made by any person or entity.

Plaintiffs object to the last paragraph of defendants’ proposed jury instruction in its entirety
as itis completely unnecessary and would likely confuse the jury. The first sentence of defendants’
final paragraph indicates that plaintiffs must, among other things, prove that they “lost money when
they sold the stock at a lower price.” This statement is untrue. Plaintiffs need not sell their stock at
all, let alone at a lower price, to suffer damages in a securities case. Ong v. Sears, Roebuck & Co.,
No. 03 C 4142, 2006 U.S. Dist. LEXIS 73801, at *41-*46 (N.D. Ill. Sept. 27, 2006). The Seventh
Circuit found that “Fischel’s models controlled for market and industry factors and general trends in

the economy” because “the regression analysis took care of that.” Glickenhaus, 787 F.3d at 421. In
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light of the Seventh Circuit’s ruling, the only other “factors” that may have caused Household’s
stock price to decrease are firm-specific, non-fraud related factors. But defendants have failed to
identify any significant firm-specific, non-fraud factors that could have affected Household’s stock
price. See February 1, 2016 Order at 22. The statement that “[m]any factors other than a
misstatement or omission may cause a stock price to decrease” is plainly wrong in light of these
holdings. The last sentence improperly inverts what plaintiffs must prove to establish the element of
loss causation. The entire paragraph should be stricken.

Plaintiffs propose that their [Proposed] Jury Instruction No. 43-19 be given. Plaintiffs’
proposed instruction is consistent with the loss causation instruction given at the last trial, an
instruction defendants did not challenge on appeal. See also Memorandum of Law in Support of
Plaintiffs’ Motion in Limine to Object to Defendants’ Proposed Verdict Form, Including Their
“Question One” and Their Attempt to Add “Defendants’ Specific Disclosures Model” as an Option
for the Jury to Select in Determining Damages [Motion in Limine No. 5].

Proposed Instruction No. 10 (Damages, i.e., Inflation):

Plaintiffs object to defendants’ proposed jury instruction. Defendants’ proposed instruction
is a modified version of the instruction on damages given at the last trial, which defendants did not
challenge on appeal. See Jury Instructions as Given at First Trial (Dkt. No. 1614), at 34. Plaintiffs
object to the first two sentences of defendants’ proposed instruction as confusing and misleading.
Specifically, defendants’ instruction suggests that the jury must make 17 separate determinations of
whether defendants’ fraud caused plaintiffs’ losses under 810(b), when the jury need only make a
single determination: whether plaintiffs have proved defendants’ fraud caused their losses. See
Glickenhaus, 787 F.3d at 415 (confirming that loss causation can be proven by showing that “the
price of the securities [plaintiffs] purchased was ‘inflated’ . . . and that it declined since the truth was
revealed”). Defendants’ proposed instruction also improperly puts the focus on the 17 statements,
rather than on the disclosures plaintiffs claim revealed the truth and their impact on Household’s
stock price, contrary to the Seventh Circuit’s findings. 1d. (“The best way to determine the impact of

a false statement is to observe what happens when the truth is finally disclosed and use that to work
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backward . . . .”). Once the jury determines that the stock price declines during the disclosure period
were substantially caused by the removal of fraud-related inflation, plaintiffs will have proven loss
causation. The jury will then be asked to estimate plaintiffs’ damages using the model it believes
most accurately estimates the fraud-related information in Household’s share price for each day
during the Class Period. Requiring the jury to parse loss causation on a statement-by-statement basis
is both unnecessary and inconsistent with the Seventh Circuit’s findings. See Glickenhaus, 787 F.3d
at417-18 (“As soon as the first false statement was made, that overpricing became fully attributable
to the false statement . . . every subsequent false statement caused the full amount of inflation to
remain in the stock price . .. because had the truth become known, the price would have fallen
then.”). Plaintiffs object to defendants’ unnecessary addition of the phrase “and may not be based on
speculation or guesswork™ in the third sentence of the second paragraph. Plaintiffs object to the last
sentence in defendants’ proposed instruction, as defendants attempt to reinstruct the jurors on
plaintiffs’ burden of proof, which has already been addressed in a separate instruction. Plaintiffs ask
the Court to use Plaintiffs’ Proposed Jury Instruction No. 44-20 (Damages) in lieu of defendants’
proposed instruction.

Proposed Instruction No. 11 (Allocation of Responsibility):

Plaintiffs object to defendants’ instruction. In the first sentence, defendants again advance
their flawed argument that damages are determined on a statement-by-statement basis. See

Plaintiffs’ Objections to Defendants’ Proposed Instruction No. 3410, supra. Plaintiffs also object to

the first sentence of defendants’ instruction which includes the words “if any.” Defendants’
instruction is confusing. If the jury finds loss causation and determines the daily per share damages,
the jury will have to determine the percentage of responsibility for all four defendants, even if the
allocation for one of the defendants is “zero.” Plaintiffs ask the Court to use Plaintiffs’ Proposed
Jury Instruction No. 45-21 (Section 10(b) — Apportionment of Responsibility) in lieu of defendants’
instruction.

Proposed Instruction No. 12 (Selection of Foreperson; Verdict Form):
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Plaintiffs object to this instruction. Defendants’ proposed instruction improperly modifies
Seventh Circuit Model Instruction No. 1.32 to add the phrase “every question in.” Defendants
undoubtedly made this modification because of their flawed proposed verdict form. Plaintiffs have
objected to both defendants” Verdict Form and their proposal that the jury make 17 separate
determinations with respect to loss causation. See Memorandum of Law in Support of Plaintiffs’
Motion in Limine to Object to Defendants’ Proposed Verdict Form, Including Their “Question One”
and Their Attempt to Add “Defendants’ Specific Disclosures Model” as an Option for the Jury to
Select in Determining Damages [Motion in Limine No. 5]; Plaintiffs’ Objections to Defendants’
Proposed Jury Instruction Nos. 34-10 and 3511. Therefore, plaintiffs ask the Court to use Plaintiffs’
Proposed Jury Instruction No. 4723 (Duty to Deliberate), which faithfully tracks the Seventh Circuit
Model Instruction.

Proposed Instruction No. 13 (Disagreement Among Jurors):

Plaintiffs object to this instruction. Again, defendants have modified the Seventh Circuit
Model Instructions by adding the phrase “on each question,” among other changes. Defendants’
instruction is again designed to reflect defendants’ flawed proposed verdict form. See Plaintiffs’
Objections to Proposed Instruction Nos. 3410, 35-11 and 36-12 (Selection of Foreperson; Verdict
Form), supra. Plaintiffs ask the Court to use Plaintiffs’ Proposed Jury Instruction No. 49-24
(Disagreement Among Jurors) in lieu of defendants’ instruction. Plaintiffs’ proposed instruction
tracks the language of the Seventh Circuit Model Instructions.

Defendant Gilmer’s Proposed Instruction No. 35 (Allocation of Responsibility):

Plaintiffs object to this instruction. The instruction is not in accordance with the law. The
proper language of the statute (15 U.S.C. §78u-4(f)(3)(C)) is set forth below:

In determining the percentage of responsibility under this paragraph, the trier
of fact shall consider:

(1) the nature of the conduct of each covered person found to have caused or
contributed to the loss incurred by the plaintiff . . . and

(2) the nature and extent of the causal relationship between the conduct of
each such person and the damages incurred by the plaintiff . . .

-7-
1147820_1



Case: 1:02-cv-05893 Document #: 2191-1 Filed: 05/19/16 Page 9 of 10 PagelD #:85765

Gilmer has added “the nature of the statements made by each person found to have caused or
contributed to plaintiffs loss” and the “issues misrepresented by the statements of each person”
which is nowhere to be found in the statute and is improper. Gilmer’s proposed instruction is also
improper because it suggests that damages in this case will be determined on a statement-by-
statement basis. See Plaintiffs’ Objections to Defendants’ Proposed Instruction No. 3410. Plaintiffs
also object to Gilmer’s insertion of the words “if any.” Gilmer’s instruction is confusing. If the jury
finds loss causation and determines the daily per share damages, the jury will have to determine the
percentage of responsibility for all four defendants, even if the allocation for one of the defendants is
“zero.” Plaintiffs ask the Court to use Plaintiffs’ Proposed Jury Instruction No. 45-21 (Section 10(b)
— Apportionment of Responsibility) in lieu of defendant Gilmer’s instruction.
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