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Not Reported in F.Supp.

1998 WL 245878 (N.D.IIL)

(Cite as: 1998 WL 245878 (N.D.IIL.)
=3

Motions, Pleadings and Filings

Only the Westlaw citation is currently
available.

United States District Court, N.D. Tllinois.

James B, ANTELL, I11, Nick Pino,
Anthony Dicamillo, and Ralph Corigliano
Plaintiffs
V.

Arthur ANDERSEN LLP., Defendant.

No. 97 C 3456.
May 4, 1998,
MEMORANDUM OPINION AND ORDER
ANDERSEN, District J.

*] On February 20, 1998, Magistrate Judge
Martin C. Ashman filed and served upon the
parties his report and recommendation
concerning the motion of Defendant, Arthur
Andersen LLP ("Arthur Andersen™), to dismiss
the instant  complaint pursuant to
Fed R.Civ.P. 12(bX6). Judge  Ashman
recommends that Arthur Andersen’s motion
be granted in part and denied in part.

After a careful consideration of the above-
referenced motion, the applicable memoranda
of law, other relevant pleadings, Judge
Ashman’s report, and the parties’ objections,
the Court hereby adopts in full the report and
recommendation.

I. BACKGROUND

For purposes of a motion to dismiss, the
allegations in the complaint are presumed
true. The Discovery Zone, Inc. (the "Discovery
Zone"™) owns, operates, and franchises
children’s indoor recreational centers. In June
1993, the Discovery Zone offered its stock to
the public for the first time.

Each of the four named Plaintiffs purchased
Discovery Zone stock in the pertinent {ime
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period. According to Plaintiffs, between March
31, 1994 and September 15, 1995, the officers
and directors of the Discovery Zone inflated
the price of the company’s stock by using false
and misleading financial statements in the
company’s annual Form 10-K Securities and
Exchange Commission ("SEC") filings for the
years ending 1993 and 1994. Plaintiffs further
allege that Arthur Andersen, an independent
accounting firm, audited these financial
statements and issued unqualified or "clean"
audit opinions. Additionally, Plaintiffs
contend that the officers and directors of the
Discovery Zone and Arthur Andersen engaged
in various accounting improprieties which
converted normal operating expenses f{o
capital thereby masking operational loses.
Accordingly, Plaintiffs allege that these
accounting  manipulations and other
misrepresentations deceived the public into
believing that the Discovery Zone was
profitable and well positioned for dramatic
future growth.

The Discovery Zone filed the pertinent Form
10-Ks and audit reports prepared by Arthur
Andersen with the SEC on March 31, 1994
and March 31, 1995.

On November 9, 1994, the Discovery Zone
reported a substantial operating loss for the
third quarter of 1994. On November 28, 1994,
the first putative class action was filed against
the Discovery Zone and certain officers and
directors alleging that these defendants
improperly inflated the price of Discovery
Zone stock in violation of §§ 10(b) and 20 of
the Securities Exchange Act of 1834, 15
U.S.C. § 78j(b) and 78t, and SEC Rule 10b-5,
17 C.F.R. § 240.10b-5.

Several other putative class actions were also
filed against the Discovery Zone and certain
officers and directors. All of the separate
lawsuits were consolidated in front of Judge
Ruben Castillo (the "Related Action™). On
January 31, 1995, James B. Antell, III
("Antell") filed a consolidated putative class
action complaint in the Related Action and
later amended that pleading on April 25, 1995

Westlaw
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and November 16, 1995. Antell purchased
Discovery Zone stock on December 7, 1994.

*2 In the Related Action, Antell asserted a
fraud-on-the-market theory on behalf of a class
of shareholders who purchased Discovery Zone
stock during the period that the price of the
stock was purportedly inflated due to the
defendants’ alleged manipulations and
misrepresentations.

As part of the Related Action, on September
5, 1995 Arthur Andersen was served with a
subpoena seeking its work papers from its
1993 and 1994 audits of the Discovery Zone's
financial statements. In December 1996 and
January 1997, Arthur Andersen produced
documents which allegedly demonstrated, for
the first time, that Arthur Andersen acted
with scienter in the alleged accounting
manipulations. Based on this information, on
March 28, 1997, Antell sought leave to file a
third amended complaint in the Related
Action asserting similar fraud-on-the-market
claims against Arthur Andersen. dJudge
Castillo denied the motion on the grounds that
the addition of Arthur Andersen would delay
discovery and prejudice the defendants.
Nonetheless, Judge Castille’s order did not
preclude the filing of a separate lawsuit
against Arthur Andersen.

On May 9, 1997, Antell filed a putative class
action against Arthur Andersen. Antell seeks
damages on behalf of the class of shareholders
who purchased Discovery Zone stock between
March 31, 1994 and September 15, 1995.
Antell claims that Arthur Andersen’s audit
reports either intentionally or reckiessly failed
to disclose that the Discovery Zone's financial
statements were materially misstated and not
in compliance with Generally Accepted
Accounting Principles and General Accepted
Auditing Standards. Antell brings claims
under § 10(b) of the Securities Exchange Act of
1934, 15 U.S.C. § 78j(b), and SEC Rule 10b-5,
17 CF.R. § 240.10b-5, (Count I) and common
law fraud (Count H).

On August 6, 1997, Judge Ashman granted
the motion of class members Nick Pino
("Pino"), Anthony DiCamillo ("DiCamillo"),

® 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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and Ralph Corigliano ("Corigliano™) for
appointment as lead plaintiffs. Corigliano
purchased Discovery Zone stock on March 24,
1995. DiCamillo and Pino purchased the stock
on September 13, 1995 and September 14,
1995, respectively.

Arthur Andersen filed a motion to dismiss
Plaintiffs’ claims on July 21, 1997. In its
motion to dismiss, Arthur Andersen argues
that Plaintiffs’ federal securities claim {Count
D is barred by the applicable statutes of
limitations and repose. Arthur Andersen
further asserts that the Court should decline
to exercise supplemental jurisdiction over
Plaintiffs’ state law claim for common law
fraud (Count IT). Plaintiffs contend that their
claims are not time barred.

Judge Ashman issued his report and
recommendation on February 20, 1998
recommending that Arthur Andersen’s motion
to dismiss based on the one-year statute of
limitations be denied and that the motion be
granted based on the applicable three-year
statute of repose. Accordingly, Judge Ashman
recommends that all claims for purchases
made in reliance on the March 31, 1994 Form
10-K and the accompanying supplemental
claims for common law fraud be dismissed.
The Plaintiffs and Arthur Andersen each filed
and briefed their objections in March 1998,

II. DISCUSSION

*3 A motion to dismiss a complaint pursuant
to Fed R.Civ.P. 12(bX6) does not test whether
the plaintiff will prevail on the merits but
instead whether the claimant has properly
stated a claim. Triad Assoc. v. Chicago Housing
Auth., 892 F.2d 583, 586 (7th Cir.1989), cer.
denied, 498 U.S. 845, 111 S.Ct. 129, 112
L.Ed.2d 97 (1990). The court must accept as
true all well-pleaded factual allegations and
draw all reasonable inferences in favor of the
plaintiff. Chaney v. Suburban Bus Div. of Reg’l
Transp. Auth., 52 F.3d 623, 626-627 (7th
Cir.1995) (citations omitted). Dismissal is
proper only if it appears beyond doubt that the
plaintiff cannot prove any of the facts in
support of her claim that would entitle her to
the requested relief. Hughes v. Rowe, 449 U.S.

Westlaw:
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5, 9-10, 101 S.Ct. 173, 66 L.Ed.2d 163 (1980).

With these standards in mind, we now turn to

the report and recommendation. In doing so,
we must "make a de novo determination upon
the record, or after additional evidence, of any
portion of the magistrate judge’s disposition to
which a specific written objection has been
made." Fed.R.Civ.P. 72(b). This "de novo
determination” does not require a new
hearing, but simply means that we must give
"fresh consideration to those issues to which
gpecific  objections have been made.”
Rajaratnam v. Moyer, 47 F.3d 922, 925 n. 8 (7th
Cir.1995) (quoting 12 Charles A. Wright et al,,
Federal Practice and Procedure § 3076.8
(Supp.1994)).

An action claiming a violation of Section 10(b)

or Rule 10b-5 must be brought "within one
year after the discovery of the facts
constituting the violation and within three
years after such violation." Lampf. Pleva,
Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S.
350, 364, 111 S.Ct. 2773, 1156 L.Ed.2d 321
(1991);, 15 US.C. § 78i(e). The statue of
limitations is an affirmative defense. In the
context of a motion to dismiss, a plaintiff is
not required to negate an affirmative defense
in his complaint. Fugman v. Aprogenex, Inc., 961
F.Supp. 1180, 1198 (N.D.01.1997).
Nonetheless, if the plaintiff pleads facts that
establish that his suit is time barred, he
pleads himself out of court. Tregenza v. Great
American Communications Co., 12 F.3d 717, 718
(7th Cir.1993), cert. denied, 511 U.S. 1085, 114
S.Ct. 1837, 128 L.Ed.2d 465 (1994).

A. One-Year Statute of Limitations

The one-year limitations period begins to run
when a plaintiff has "inquiry notice” of the
alleged fraud rather than when a plaintiff
actually discovers the fraud. /d. at 722. The
test is an objective one. Law v. Medco Research,
Inc., 113 F.3d 781, 786 (7th Cir.1997). A
person is charged with "inquiry notice" when
she becomes aware of facts that would lead a
reasonable person to investigate whether she
has a claim under Section 10(b) or Rule 10b-5.
Marks v. CDW Computer Centers, Inc., 122 F.3d
363, 367 (7th Cir.1997). " ’Suspicious

€ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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circumstances, coupled with ease of
discovering, without the use of legal process,
whether the suspicion is well grounded, may
cause the statute of limitations to start to run
before the plaintiffs discover the actual fraud.”
* Fujisawa Pharm. Co., Lid. v. Kapoor, 115 F.3d
1332, 1335 (7th Cir.1997) (citing Law, 113 F.3d
at 786).

*4 Judge Ashman recommends that Arthur
Andersen’s motion to dismiss based on the
one-year limitations period be denied. Arthur
Andersen obiects to Judge Ashman’s
conclusion that Plaintiffs did not have
"inquiry notice" of their claim more than one
year before the action was commenced.
Plaintiffs offer no objection on this point. For
the following reasons, we agree with Judge
Ashman and overrule Arthur Andersen’s
objection.

Plaintiffs filed the instant action against
Arthur Andersen on May 9, 1997. Arthur
Andersen contends that Plaintiffs had inquiry
notice of this claim on November 28, 1994, the
day the original complaint in the Related
Action was filed. Arthur Andersen asserts that
the Related Action complaint proclaimed to
the world that Discovery Zone shareholders
asserted fraud based on the same type of
accounting manipulations and practices that
Plaintiffs claim in the instant lawsuit. Thus,
Arthur Andersen concludes that Plaintiffs
were sufficiently alerted that Arthur
Andersen, the auditor of the purported
fraudulent financial statements, may have
participated in the alleged fraud.

A "reasonable investor is presumed to have
information available in the public domain,
and therefore [a plaintiff] 15 imputed with
constructive knowledge of this information.”
Whirlpoo!l Fin. Corp. v. GN Holdings, Inc., 67
F.3d 605, 610 (7th Cir.1995). Arthur Andersen
correctly states that pleadings in a lawsuit can
provide inquiry notice of a claim. See Asior
Chauffeured Limousine Co. v. Runnfeld Inv. Corp.,
910 F.2d 1540, 1544 (7th Cir.1990); Cashman v.
Coopers & Lybrand, 877 F.Supp. 425, 436-437,
n. 14 (N.D.I1.1995). Nonetheless, Plaintiffs
are not charged with ingquiry notice until they
knew or should have known Arthur Andersen

Westlaw:
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acted with scienter. Law, 113 F.3d at 786.

Plaintiffs contend that they could not have
known that Arthur Andersen may have joined
in the alleged fraudulent accounting
treatment until Arthur Andersen produced its
work papers in the Related Action in late 1996
and early 1997. Specifically, in § 80 of the
complaint Plaintiffs allege that:

Beginning in December 1996 and continuing

in January 1997, as a result of discovery in

the action against the Related Action

Defendants, which discovery had previously

been stayed, plaintiffs received work papers

of Arthur Andersen relating to the 1993 and

1994 audits. Included in the Administration

Binder produced by Arthur Andersen,

contained as part of the 1993 work papers,

were Audit Issue Control Documents dated

February 7, 1994. These documents and

related documents revealed for the first time,

that Arthur Andersen knew or recklessly
disregarded that the public financial

statements for the years ended December 31,

1993, and December 31, 1994, issued or

dissemninated in the name of [the Discovery

Zonel, were materially false and misleading

and that Arthur Andersen’s audits did not

conform with GAAS.

Although the pleadings filed in the Related
Action and the disclosures in the Form 10-K
filings may have created suspicious
circumstances as to Arthur Andersen’s
knowledge and activities, we cannot accept
Arthur Andersen’s assertion that these
documents conclusively provided inquiry
notice of Arthur Andersen’s supposed
recklessness or intentional misconduct. In
order to make the inference Arthur Andersen
requires, the Court must ignore the equally
reasonable inference that the Related Action
pleadings and the SEC filings merely put
Plaintiffs on notice that Arthur Andersen
acted only in a negligent manner.

*5 Whether a plaintiff has inguiry notice of a
claim under Section 10(b) or Rule 10b-5 is a
question of fact and, as such, is often
inappropriate for resolution of a motion to
dismiss. Marks, 122 F.3d at 366. At this stage
of the proceedings, we must assume the truth

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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of Plaintiffs’ allegations and draw all
reasonable inferences in their favor. Thus, for
purposes of the motion to dismiss we find that
Plaintiff had inquiry notice of the instant
claim against Arthur Andersen when it
received Arthur Andersen’'s work papers in
December 1996 or January 1997. Arthur
Andersen’s motion to dismiss based on the
one-year statue of limitations is, therefore,
denied.

B. Three-Year Statute of Repose

In Lampf, the Supreme Court adopted a three-

year statute of repose for claims brought
under Section 10(b) and Rule 10b-5. The
Supreme Court, however, did not specifically
define the "violation" that triggers the repose
period. Plaintiffs assert that a plaintiff's
purchase of a security triggers the repose
period. Judge Ashman and Arthur Andersen
both suggest that the alleged
misrepresentation  is the "violation"
contemplated by the statute of repose.

Based on the statute of repose, Judge Ashman

recommends that Arthur Andersen’s motion to
dismiss be granted for all claims for purchases
made in reliance on the Discovery Zone's
March 31, 1994 Form 10-K filing, namely all
purchases made prior to March 31, 1995
Plaintiffs object to Judge Ashman's
recommendation. Defendant offers no
objection on this point, For the following
reasons, we agree with Judge Ashman and
overrule Plaintiffs’ objection.

Whether Plaintiffs’ claims are time-barred
under the statute of repose depends on when
the repose period began to run. Although the
Seventh Circuit has not yet determined the
triggering event in the Section 1b) or Rule
10b-5 context, the court has held that a period
of repose bars a suit a fixed number of years
after an action by a defendant, even if this
period ends before a plaintiff suffers any
injury. Beard v. J.1. Case Co., 823 F.2d 1095,
1097 n. 1 (7th Cir.1987). Accord Lampf, 501
U.S. at 363 (stating "the purpose of the 3- year
[statute of repose] is clearly to serve as a
cutoff...."); Law, 113 F.3d at 786 (noting that
“the three-year statute of repose gives

Westlaw.
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defendants a definite limit beyond which they
needn’t fear being sued"). For the following
reasons, we hold that the repose period is
triggered by the alleged misrepresentation
rather than by a plaintiffs purchase of a
security.

An examination of the language of 15 U.S.C.
§ 78i(e), § 9e) of the of the 1933 Security and
Exchange Act, the rule adopted by the
Supreme Court in Lampf, is instructive.
Pursuant to § 78i(e), claims must be "brought
within one year after the discovery of the facts
constituting the violation and within three
years after such violation." The employment of
the term “"violation" for purposes of both the
one-year statute of limitations period and the
three-year repose period demonstrates that a
“violation" occurs at the time of the alleged
fraudulent conduct. As discussed ahove, see
supra Section A, a party must commence a
Section 10(b) or Rule 10b-5 claim within one-
year after discovery of the facts constituting
the alleged fraudulent conduct. If we held that
the repose period begins when a plaintiff
purchased the Discovery Zone stock,
"violation" would have two different meanings
in the same sentence.

*§ Additionally, although the Lampf opinion
did not specifically decide what constitutes a
triggering event for the repose period, the
Court stated.:

As there is no dispute that the earliest of

plaintiffs-respondent’s complaints was filed

more than three years after petitioner's alleged
misrepresentations, plaintiffs-respondent’s
claims were untimely.

Lampf, 501 U.S. at 364 (emphasis added).
Furthermore, the Ninth Circuit and the SEC
agree that a "violation" of Section 10(b} or
Rule 10b-5 does not depend on a sale or
purchase of a security. E.g. S.E.C. v. Rana
Research, Inc., 8 F.3d 1358, 1364 (9th Cir.1923)
; In re Cambridge Biotech Corp., Exch. Act. Rel.
No. 33-7358, 1996 WL 595674 (Oct. 17, 1996).

Thus, we find that the three-year repose
period for Section 10(b) and Rule 10b-5 claims
begins to run when a defendant makes an
affirmative misrepresentation. Accord In re
Prudential Ins. Co. of America Sales Practices

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Litigation, 975 F.Supp. 584, 603-604
(D.N.J.1997) <(holding that the alleged
misrepresentation rather than the sale or
purchase of a security triggers the three-year
repose period); fn re Phar-Mor, Inc. Securities
Litigation, 892 F.Supp. 676, 687-688
(W.D.Pa.1995) (same); Continental Bank, Nai'l
Assoc., 777 F.Supp. 92, 102 (D.Mass.1991)
{same); Greenberg v.. Boeticher & Co., T5b
F.Supp. 776, 784-785 (N.D.II1L.1991) (same)
c.f., Otto v. Variable Annuity Life Ins. Co., 818
F.Supp. 458, 461 (N.D.111.1991) (declining to
select a triggering date for affirmative
misrepresentation cases and noting in dicia
that "a viclation of § 10(b) and Rule 10b-5 is
comprised not only of a misrepresentation or
omission of material fact, but also includes the
purchase or sale of any security™).

In their objection, Plaintiffs assert that Judge
Ashman’s conclusion that the
misrepresentation triggers the repose period is
contrary to law. We have already rejected this
argument and agree with Judge Ashman’s
analysis. Furthermore, Plaintiffs’ reliance on
Kleban v. §.Y.58. Restaurant Management, Inc., 912
F.Supp. 361 (N.D.II1.1995), is misplaced. In
Kleban, the court held that the sale of the
security triggers the repose period. /d. at 367.
We are not bound by this decision and for the
reasons stated above we disagree with its
reasoning.

Likewise, Blue Chip Stamps v. Manor Drug
Stores, 421 U.8. 723, 95 8.Ct. 1917, 44 L.Ed.2d
539 (1975), offers Plaintiffs no assistance. In
Blue Chip Stamps, the Supreme Court held only
that actual purchasers and sellers of securities
have standing to pursue a claim under the
anti-fraud provisions of the Security and
Exchange Act of 1934. The Court did not
decide when the repose period begins to run or
define "violation" in the repose context.
Therefore, Plaintiffs’ objection is denied.

In sum, all claims for purchases made in
reliance on the Discovery Zone's March 31,
1994 Form 10-K filing, namely all purchases
made prior to March 31, 1995, are time bared
by the statute of repose. Because Antell and
Corigliano purchased the stock before March
31, 1995, their federal claims are time-barred.

Westlaw:
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Generally, when federal claims are dismissed,
the court should decline to exercise
jurisdiction over supplemental state law
claims. United Mine Workers of America v. Gibbus,
383 U.S. 715, 726-727, 86 S.Ct. 1130, 16
L.Ed.2d 218 (1966). Accordingly, the Court
will not exercise supplemental jurisdiction
over the state law claims based on purchases
made before March 31, 1995. Thus, the claims
of Antell and Corigliano are dismissed.

*7 Additionally, in his report, Judge Ashman
overlooked the purchase dates of Plaintiffs
DiCamillo and Pino which occurred on
September 13, 1995 and September 14, 1995.
Because DiCamillo and Pino relied on the
alleged misrepresentations contained in the
March 31, 1995 Form 10-K filing, the repose
period for their claims had not expired when
the instant action was filed on May 9, 1997,
Thus, Plaintiffs DiCamillo and Pino may
pursue the federal and state law claims in
Counts I and II for purchases made in reliance
on the Discovery Zone's March 31, 1995 Form
10-K, namely all purchases made between
March 31, 1995 and September 15, 1995.

C. Tolling Of The Three-Year Statue Of
Repose

Plaintiffs also contend that the statue of
repose was tolled on March 28, 1997, three
days before the anniversary of the initial
Form 10-K filing. On that date, Plaintiffs filed
their motion to amend the complaint in the
Related Action to add Arthur Andersen as a
defendant. Plaintiffs, thus, argue that the
repose period was tolled during the pendency
of their motion. Judge Ashman rejected
Plaintiffs’ assertion and we agree with Judge
Ashman.

In Lampf the Supreme Court squarely
rejected the doctrine of equitable tolling in
securities fraud cases. The Court held that "it
is evident that the equitable tolling doctrine is
fundamentally inconsistent with the l-and 3-
year {limitations] structure." Lampf, 501 U.S.
at 363.

Moreover, even if the clock stopped running
while Judge Castillo decided Plaintiffs’ motion

£ 92005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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to amend, from March 28, 1997 to May 2,
1997, the repose period would only be extend
by three days. Plaintiffs, however, waited four
days before filing the instant suit. Thus, we
reject Plaintiffs’ equitable tolling argument.

1. CONCLUSION

For the foregoing reasons, we adopt
Magistrate Judge Ashman’s report and
recommendation. Arthur Andersen’s motion to
dismiss the complaint pursuant to
Fed R.Civ.P. 12(bX6) based on the one-year
statute of limitations is denied. The motion to
dismiss based on the three-year statute of
repose is granted in part and denied in part.

Claims for purchases made in reliance on the
Discovery Zone’s March 31, 1994 Form 10-K
filing are time barred under the statute of
repose, namely purchases made prior to March
31, 1995. The claims of Plaintiffs Antell and
Corigliano are, thus, dismissed. Accordingly,
we decline to exercise supplemental
jurisdiction of their state law claims. Claims
for purchases made in reliance on the
Discovery Zone’s March 31, 1995 Form 10-K
filing are timely. Therefore, Arthur
Andersen’s motion to dismiss is denied as to
Plaintiffs DiCamillo and Pino. Plaintiffs
DiCamillo and Pino may pursue the federal
and state law claims in Counts I and II for
purchases made in reliance on the Discovery
Zone's March 31, 1995 Form 10-K, namely all
purchases made between March 31, 1995 and
September 15, 1995.

The objections to the report and
recommendation of Plaintiffs and Arthur
Andersen are hereby overruled.

*8 It is 50 ordered.
1998 WL, 245878 (N.D.I1.)

Motions, Pleadings and Filings (Back to
top)

. 1:97CV 03456 (Docket)

(May. 09, 1997)

END OF DOCUMENT
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ROBERT DONNELLI, an i “—dbal, Plaintiff, v. PETERS SECURITIES LS L.F., a limited partnership,
REUBEN PETERS, ROBERT G. PETERS, C. TIMOTHY VLAHOS, STEVE HELMS, CHRISTOPHER
ROSMAN, CHRIS RANDLE, STEVE STOYCHA and JASON PERHACS, Defendants.

No. 02 C 0691
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION
2002 U.S. Dist. LEXIS 16305

August 28, 2002, Decided
August 29, 2002, Docketed

DISPOSITION: [*1] Defendants' motion to dismiss
was granted in part and denied in part.

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff stock trader
filed a complaint seeking payment he alleged was due
to him as a result of his marketing efforts performed
under an alleged oral agreement with defendants, se-
curities broker and principals, which moved to dismiss
the entire case for failure to state a claim for which re-
lief could be granted. The trader asserted the motion
was untimely under Fed. R. Civ. P. 12(g), (h).

OVERVIEW: The trader brought other entities into
contact with the broker to handle the others' securities
trading accounts. Although the broker verbally agreed
to pay the trader ten percent of the trading profits,
it began by paying him eight and one-third percent.
The trader alleged he was told that his profit distribu-
tion would be raised when the broker met its projec-
tions. After the relationship collapsed and the broker
ceased to follow the agreed division of profits, the
trader asserted his claims for breach of contract, quan-
tum meruit recovery, tortious interference with both
the profit-splitting contract and prospective business
advantage, and for an accounting. The court first held
that the broker was not required to file its Fed. R. Civ.
P 12(b)(6) at the same time it moved to transfer venue
and to dismiss for tack of subject matter jurisdiction.
The court found that the trader successfully alleged a
valid oral, at-will contract existed; therefore the quasi-
contract, equitable, remedies, quantum meruit and an
accounting, were not proper and were dismissed, as
the trader had adequate remedies at law. The other
claims were supported by some alleged facts.

OUTCOME: The motion to dismiss was granted as
to the trader's equitable claims for quantum meruit
and recovery and for an accounting. It was denied
as to the claim for breach of contract in so far as a
specific percentage was agreed upon but partially was
not paid; tortious interference with both contract and
a prospective business advantage.

CORE TERMS: motion to dismiss, breach of con-
tract, quantum meruit, termination, prospective eco-
nomic advantage, tortuous, at-will, tortious interfer-

ence, oral contract, contractual, terminable, account-
ing, failure to pay, trading, intentional interference,
duration, failure to state a claim, split, pled, rea-
sonable expectation, expectancy, marketing, customer,
scrap, partner, viable, paying, contractual relation-
ship, modification, discovery

LexisNexis(TM) Headnotes

Civil Procedure> Pleading & Practice> Defenses,
Objections & Demurrers> Failure to State a Cause
of Action

[HN1]In ruling on a motion to dismiss for failure to
state a claim, the court considers whether relief is pos-
sible under any set of facts that could be established
consistent with the allegations. A plaintiff's complaint
will generally not be dismissed unless it is beyond
doubt that under no set of facts would plaintiff's alle-
gations entitle him to relief. The purpose of a motion
to dismiss is to test the sufficiency of the compiaint,
not to rule on its merits.

Civil Procedure> Pleading & Practice> Defenses,
Objections & Demurrers > Failure to State a Cause
of Action

[HN2]When considering a motion to dismiss for fail-
ure to state a claim, a court accepts the allegations of
the complaint as true as well as reasonable inferences
therefrom, and views these both in the light most fa-
vorable to the plaintiff.

Civil Procedure> Pleading & Practice> Defenses,
Objections & Demurrers> Failure to State a Cause
of Actien

[HN3]See Fed. R. Civ. P 12(g).

Civil Procedure> Pleading & Practice> Defenses,
Objections & Demurrers> Waiver & Preservation
[HN4|See Fed. R. Civ. P. 12{h}.

Contracts Law > Breach> Causes of Action

[HNS5]To state a claim for breach of contract under Ill-
nois law, a plaintiff must allege: (1) the existence of a
valid contract with the defendant; (2) the defendant’s
breach of that contract; (3) plaintiff's performance un-
der the contract; and, (4) damages to the plaintiff re-
sulting from such breach. However, contracts of in-
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definite duration are terminablc\-fﬂ’é will of either
party.

Civil Procedure > State & Federal Interrelationships >
Application of State Law

[HN6]When neither party raises a conflict of law issue

in a diversity case, the federal court simply applies the

law of the state in which the federal court sits.

Labor & Employment Law > Employment Relation-
ships> At-Will Employment

[HN7]The Illinois Supreme Court applies the rule that
a breach of contract claim cannot arise from the ter-
mination of an at-will contract to a sales distribution
agreement. The rule that contracts of indefinite dura-
tion are terminable at will has long been followed in
Illinois.

Labor & Employment Law > Employment Relation-
ships > At-Will Employment

[HN8]Under the terminable at will rule, either party to
the contract can terminate the agreement for any reason
or no reasen without committing a breach of contract.

Contracts Law > Types of Contracts> Implied-in-
Fact Contracts

{HN9|To state a claim for quantum meruit, a plain-
tiff must allege: (1) he performed a service to benefit
Peters Securities and the individual defendants; (2) he
pertormed the service non-gratuitously; (3) defendants
accepted this service; and, (4) no contract existed to
prescribe payment of this service.

Contracts Law> Types of Contracts> Implied-in-
Fact Contracts

[HN10]Quantum Meruit means, literatly, as much as
he deserves. A party seeking recovery on a quantum
meruit theory must demonstrate the performance of
services by the party, the conferral of the benefit of
those services on the party from whom recovery is
sought, and the unjustness of the latter party's retention
of the benefit in the absence of any compensation. The
basis for quantum meruit recovery is equitable: receipt
by a defendant from a plaintiff of a benefit which is
unjust for him to retain without paying for it.

Torts > Business & Employment Torts > Interference
With a Contract

[HN11{To state a claim for tortious interference with
contractual relations under Ilinois law, a plaintiff must
allege: (1) the existence of a valid and enforceable
contract; (2) the defendants’ knowledge of such con-
tract; (3) the defendants' intentional and unjustified
inducement of breach of the contract; (4) a subsequent
breach by the other contracting party caused by defen-
dant's wrongful conduct; and (5) damages resulting
trom such breach.

Torts > Business & Employment Torts > Interference
With Prospective Advantage

[HN12]To state a clam for tortuous interference with
prospective economic advantage a plaintiff must al-
lege: (1) the existence of a valid business relationship
or expectancy; (2) knowledge of the relationship or ex-
pectancy on the part of the interfering party; (3) an in-
tentional and malicious interference inducing or caus-
ing a breach of termination of the relationship or ex-
pectancy; and (4) resuitant damage o the party whose
relationship has been disrupted.

Torts> Business & Employment Torts > Interference
With Prospective Advantage

[HN13]In cases where parties have operated under an
at-will contract for at least two years, courts have held
such allegations are sufficient to meet the first element
of a claim for tortuous interference with prospective
economic advantage: the existence of a valid business
relationship or expectancy.

Civil Procedure> Remedies> Equitable Accounting
[HN14]To state a claim for accounting under Illinois
law, a plaintiff must allege that he has no adequate
remedy at law and one or more of the following: (1) a
breach of a fiduciary duty; (2) a need for discovery; 3
fraud; or (4) the existence of complex mutual accounts.

COUNSEL: For ROBERT DONNELLLI, plaintiff: Lawrence
Walner, Kristi L. Browne, Dennis Tighe Trainor, Lawrence

Walner & Associates, Ltd., Chicago, IL.

For ROBERT DONNELLI, plaintiff: John Patrick
Flynn, Tiffany & Bosco PA, Phoenix, AZ.

For PETERS SECURITIES CO., L.P., REUBEN PE-
TERS, ROBERT G PETERS, C TIMOTHY VLA-
HOS, STEVE HELMS, CHRISTOPHER ROSMAN,
CHRIS RANDLE, STEVE STOYCHA, JASON PER-
HACS, defendants: Lisa Colleen Sullivan, Howrey
Simon Amold & White, LLP, Ted S. Helwig, Katten
Muchin Zavis Rosenman, Chicago, IL.

For PETERS SECURITIES [*2] CO., L.P., defen-
dant: James Alexander Grimsley, Lawrence GD Scar-
borough Bryan Care LLP, Phoenix, AZ.

JUDGES: Robert W. Gettlernan, United States Dis-
trict Judge.

OPINIONBY:; Robert W. Gettleman

OPINION: MEMORANDUM OPINION AND OR-
DER

Plaintiff Robert Donnelli filed a five-count complaint
against defendants Peters Securities Co., LP ("Peters
Securities”), Reuben Peters, Robert G. Peters, C. Tim-

othy Vlahos ("Vlahos"}, Steve Helms {“Helms™), Christo-

pher Rosman ("Rosman™), Chris Randle ("Randle"),
Steve Stoycha ("Stoycha"), and Jason Perhacs ("Per-
hacs"), seeking payment allegedly due to him arising
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out of Donnelli’s marketing et. “performed under
an alleged oral agreement with Peters Securities. Don-
nelli asserts the following causes of action: breach
of contract against Peters Securities, Reuben Peters,
Robert G. Peters, Vlahos, Helms, Rosman, Randle,
Stoycha and Perhacs (Count I); "quantum meruit for
reasonable value of services" against Peters Securities,
Reuben Peters, Robert G. Peters, Vlahos, Helms, Ros-
man, Randle, Stoycha and Perhacs (Count II); inten-
tional interference with contract against Reuben Pe-
ters. Randle, Stoycha and Perhacs (Count III); in-
tentional interference with prospective [*3] economic
advantage against Reuben Peters, Randle, Stoycha and
Perhacs (Count 1V); and, an accounting against all de-
fendants (Count V). Before the court is defendants’
mmotion to dismiss all claims pursuant to Federal Rules
of Civil Procedure 12(b}(6) for failure to state a claim
upon which relief can be pranted. Based on the fol-
lowing, the court grants in part and denies in part de-
tendants’ motion.

LEGAL STANDARD

[HN1]In ruling on a motion to dismiss for failure to
state a claim, the court considers "whether relief is
possible under any set of facts that could be estab-
lished consistent with the allegations." Bartholet v.
Reishauer A.G., 953 F.2d 1073, 1078 (7th Cir.1992).
A plaintiff's complaint will generally not be dismissed
unless it is beyond doubt that under no set of facts
would plaintiff's allegations entitle him to relief. Con-
lev v. Gibson, 355 U.S. 41, 45-46, 2L. Ed. 2d 80, 78
5. Ct. 99 (1957). The purpose of a motion to dismiss
is to test the sufficiency of the complaint, not to rule
on its merits. See Gibson v. City of Chicago, 910 F.2d
1510, 1520(7cth Cir. 1990).

BACKGROUND

[HN2]When considering a motion [*4] to dismiss, the
court accepts the allegations of the complaint as true
as well as reasonable inferences therefrom, and views
these both in the light most favorable to the plaintiff.
Travel All Over the World, Inc v. Kingdom of Saudi
Arabia, 73 F3d 1423, 1428 (7th Cir.1996). Don-
nelli's allegations are set forth below.

Prior to August 1996, Donnelli was a market maker on
the floor of the Chicago Board of Options Exchange
("CBOE"}. In August 1996, Donnelli entered into an
agreement with John Najarian ("Najarian"), the owner
of Mercury Trading and a partner with Shamrock In-
vestment Bank. Najarian, among other businesses,
operated as a Third Market Maker ("TMM") through
Mercury/ Shamrock. A TMM is a person or entity
that purchases buy and sell orders from securities bro-
kerage firms, and trades out of these newly purchased
positions.

Under the agreement between Donnelli and Najarian,

Donnelli was to leaveriarket making on the CBOE and
become the marketing partner for Mercury/ Shamrock.
Donnelli agreed to attempt to develop order flow from
large on-line brokerage firms such as E*Trade Securi-
ties, Inc. ("E*Trade") in return for a $ 5000 monthly
consulting fee, all expenses, [*5] and 20% of the
profit from the business generated from Donnelli’s ef-
forts. From September 1996 through January 1998,
Donnelli continued to work for Najarian and worked
on developing relationships with E*Trade and other
firms.

In late 1997, as a result of Donnelli’s efforts, E¥Trade
committed to send trades to Mercury/ Shamrock and
in January 1998 began sending orders. At about this
time, Najarian lost interest in the TMM business and
told E*Trade that he would no longer target them for
clearing. Based on Najarian's statements, E*Trade
stopped its order flow and, based on the substantial
sum of time and money it spent establishing its opera-
tion for clearing securities trades for Najarian's TMM
operation, E*Trade threatened to sue Najarian.

In an effort to continue businegss between Mercury/
Shamrock and E*Trade, Donnelli searched for a bro-
ker/ dealer to reptace Mercury/ Shamrock, contacted
defendant Peters Securities, and spoke with defendant
Randle. nl Donnelli presented the business concept
and strategy to Peters Securities, including financial
information and projections. The proposed sale price
of the business to Peters Securities was $ 250,000 plus
a percentage of the trading [*6] profits on the business,
and Donnelli's compensation would be $ 50,000 and
a division of the prospective trading profits. When
Peter's Securities indicated an interest, Donnelli put
Randle, Reuben Peters and Najarian in contact to work
out the financial package.

nl With regard to the individual defen-
dants, Donnelli alleges that Reuben Peters
controls Peters Securities in Chicago, as
the managing general partner. Robert Pe-
ters, Vlahos, Helms and Christopher Ros-
man are "general partners and/ or employ-
ees or agents" of Peters Securities, and
Randle, Stoycha and Perhacs are "employ-
ees and/ or agents" of Peters Securities.

During these initial discussions, Peters Securities and
Reuben Peters agreed that 20% of the trading prof-
its would be split evenly between Donnelli, Stoycha
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and Perhacs, whom Peters Seu.™=<§ would employ
as traders. It was also initially agreed that Donnelli
would receive another 5% of the profits, 5% would
be paid to Najarian, E*Trade would receive 20%,
and the final 50% of profits would [*7] go to Pe-
ters Securities. After these initial discussions, Don-
nelli negotiated with E*Trade to stop its process of su-
ing Najarian in return for which, among other things,
E*Trade demanded that Najarian could not be involved
with the new Mercury/ Peters TMM. In response to
E*Trade's demand regarding Najarian, Peters Securi-
ties and Reuben Peters agreed Najarian would not be
involved and that the 30% trading profits remaining
above the 20% to E*Trade and 50% to Peters Securi-
ties, would be equally split among Donnelli, Stoycha
and Perhacs.

In February 1998, Peters Securities purchased Mer-
cury/ Shamrock's TMM business. For the next two
years, between February 1998 and 2000, Donnelli
worked 1o build Peters Securities' TMM business. In-
stead of paying Donnelli 10% of the trading profits,
however, Peters Securities began paying Donnelli only
£ 1/3% of the profits, splitting 25% between the three
traders instead of 30%. Peters n2 promised Don-
nelli that when the firm met its projections, Donnelli's
profit distribution would be raised to "the agreed upon
amount (i.e., a one-third split of 30%)" or higher, de-
pending on the level of success. Donnelli acquiesced
and accepted the 8 1/3% split in reliance [*8] on Pe-
ter's representations.

n2 The cornplaint does not specify if it was
Reuben or Robert Peters.

In the ensuing two years, Mercury/ Peters continued
to experience numerous systems problems that caused
E*Trade to stop sending Mercury/ Peters its business
on at least two occasions. Donnelli continued to work
with E*Trade to motivate them to continue sending
Mercury/ Peters its business. Donnelli also performed
various other services for Peters Securities, includ-
ing bringing in business from other smaller brokerage
firms.

During the entire two year period--February 1998 through

February 2000--Peters Securities paid Donnelli 8 1/3%
of the profits from Peters Securities’ TMM trading
business. In February 2000, Donnelli's relationship
with Peters Securities was severed allegedly as a re-
sult of certain intentionally malicious acts of Reuben
Peters, Randle, Stoycha and Perhacs.

DISCUSSION ™

Defendants have moved to dismiss all five counts of
plaintiff's complaint for failure to state a claim. In
response, [*9] in addition to arguments relating to the
individual claims, plaintiff asserts that the court should
deny defendant's entire motion as untimely pursuant
10 Fed.R.Civ.P. Rule 12(g}.

FEDERAL RULES OF CIVIL PROCEDURE RULE
I2(g) n3

n3 Rule 12¢{g)-¢th)(2) provides:|[HN3](g) Con-
solidation of Defenses in Motion. A party
who makes a motion under this rule may
join with it any other motions herein pro-
vided for and then available to the party. If
a party makes a motion under this rule but
omits therefrom any defense or objection
then available to the party which this rule
permits to be raised by motion, the party
shall not thereafter make a motion based on
the defense or objection so omitted, except
a motion as provided in subdivision (h)(2)
hereof on any of the grounds there stated.
[HN4]¢h) Waiver or Preservation of Cer-
tain Defenses.

(1) A defense of lack of jurisdiction over
the person, improper venue, insufficiency
of process, or insufficiency of service of
process is waived (A) if omitted from a
motion in the circumstances described in
subdivision (g),

or (B) if it is neither made by motion un-
der this rule nor included in a responsive
pleading or an amendment thereof permit-
ted by Rule 15(a) to be made as a matter
of course,

(2} A defense of failure to state a claim
upon which relief can be granted, a de-
fense of failure to join a party indispens-
able under Rule 19, and an objection of
failure to state a legal defense to a claim
may be made in any pleading permitted or
ordered under Rule 7(a), or by motion for
judgment on the pleadings, or at the trial
on the merits.

[*10]

Plaintiff originally filed his action in an Arizona fed-
eral district court where defendants filed 2 motion to
dismiss for lack of personal jurisdiction and improper
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venue pursuant to Rule 12(b}2, 25.:—(3). and a motion
to transfer pursuant to 28 U.5.C. § 1406(a). Defen-
dants did not file a Rule 12(b}6) motion to dismiss at
that time. The Arizona court concluded that it had nei-
ther general nor specific personal jurisdiction over the
defendants. Finding that personal jurisdiction existed
over the defendants in the Northern District of 1lli-
nois, however, the court granted defendants' motion
to transfer to this court.

Generally, courts have denied defendants’ attempis to
file multiple pre-answer motions to dismiss, finding
such motions contravene the purpose of Rule 12(g): to
prevent litigants from interposing defenses in a piece-
meal fashion and eliminate unnecessary delay at the
pleading stage. See generally, Moore v. Ford Motor
Co., 1994 U.S. Dist. LEXIS 652, 1994 WL 25822 at
*2 (N.D.III. Jan. 26, 1994); U.S. Fideliry & Guaranty
Co. v. Jepsen, 1991 U.S. Dist. LEXIS 16818, 1991
WL 249706 at *2-3 (N.D.IlI}. Nov. 14, 1991}. Defen-
dants respond that the current motion to dismiss was
[*11] not intended for purposes of delay but to expedite
resolution of the current matter, and that based on the
merits of its jurisdictional and venue motions before
the Arizona court, defendants felt that there was no
reason to burden the Arizona court with the additional
12(b)(6) defenses.

In Strandell v. Jackson County, llinois, 648 F. Supp.
126, 129 (S.D.IN. 1986), denying the plaintiff’s re-
quest to deny the defendants Rule 12(b}(6) motion filed
after a previously litigated Rule 12 motion, the court
quoted from 2A Moore's Federal Practice P 12.22 at
12-102;

Although the proper procedure for raising the [Rule
12(b}(6)] defenses now at issue is in a motion for judg-
ment on the pleadings, 'since the objection [of failure
10 state a claim] is so basic and is not waived, the
Court might properly entertain the second motion {to
dismiss] if convinced that it is not interposed for delay
and that the disposition of the case on the merits can
be expedited by so doing.'

See also, Kincaidv. City of Anchorage, 13 Alaska 449,
100 F. Supp. 325, 327 (D. Alaska 1951), in which the
court addressed the merits of a Rule 12(b)(6} motion
fited [*12] after a fully adjudicated Rule 12(b)(7) mo-
tion, recognizing that in doing so it was disregarding
the literal language of Rule 12(g). The court reasoned
that the 12(b){6) motion was not interposed for delay,
that the motion addressed each of the causes of action,
and that if the supporting grounds for such motion
were valid, adjudication of the motion would "clearly
expedite the disposition of the case on the merits."

After considering the parties' briefs, the reasoning in
Strandall and Kincaid appears particularly applicable

to the instant case. T court finds defendants’ motion
was not filed for the purpose of delay and that adjudi-
cation of the instant motion will narrow the scope of
this matter, greatly expediting resolution of the case.
Accordingly, the court will now tumn to the merits of
defendants' motion to dismiss.

BREACH OF CONTRACT

Defendants move to dismiss Count I based on two ar-
guments: 1) under Illinois law, no action for breach of
contract can be brought for breach of an "at-will" em-
ployment contract with Peters Securities; and, 2) Don-
nelli does not ailege that a valid contract existed be-
tween plaintiff and the individual defendants. Plaintiff
in [*13] essence concedes the validity of defendants’
second argument, asserting that a "clerical error” was
made when the individual defendants were included in
the "parenthetical characterization” of Count I as being
filed against the individual defendants. Accordingly,
the court grants defendants’ motion to dismiss the in-
dividual defendants from the breach of contract claim
alleged in Count 1.

In response to Peters Securities’ argument that no cause
of action lies against it for breach of an "at-will" con-
tract, Donnelli argues that the contract was not an
"employment contract” and that Count I states all the
essential elements of a breach of contract claim. - Be-
fore discussing the applicable law, the court notes that
as pled, there are two parts to Donnelli's breach of
contract claim against Peters Securities: 1) breach of
defendant's oral contract to pay Donnelli a certain per-
centage of trading profits during the period that plain-
tiff actually worked for Peters Securities, i.e., Febru-
ary 1998 to February 2000; and, 2} breach of the oral
contract arising from the termination of the alleged
oral contract with Donnelli and the resulting failure to
pay Donnelli profits after the termination {*14] date.

[HN5]Under Illinois law, n4 to state a claim for breach
of contract Donnelli must allege: 1) the existence of a
valid contract with Peters Securities; 2) Peters Securi-
ties' breach of that contract; 3) Donnelli's performance
under the contract; and, 4) damages to Donnelli re-
sulting from such breach. See, Owen Wagener & Co.
v. U.S. Bank, 297 lll. App. 3d 1045, 697 N.E.2d
902, 906, 232 Ill. Dec. 160 (Ill. App. Ci. 1998}
It is also well-established Illinois law, however, that
"contracts of indefinite duration are terminable at the
will of either party.” Jespersen v. Minnesota Mining
and Manufacturing Co., 183 lil. 2d 290, 700 N.E.2d
1014, 1016, 233 L. Dec. 306 (lil. 1998).

-------------- Footnotes - - - - - - -

n4 The parties have not raised a choice of
law issue and, because both parties rely on
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Hllinois law in their briet../court will
apply Illinois law. Wood v Mid-Malley
Inc., 942 F.2d 425, 426 (7th Cir. 199])
("The operative rule is that [HN6]when
neither party raises a conflict of law issue
in a diversity case, the federal court sim-
ply applies the law of the state in which
the federal court sits.™).

[*15]

While the cases cited and discussed in defendants” brief
all relate to employment contracts, [HN7]the Illinois
Supreme Court in Jespersen applied the rule that a
breach of contract claim cannot arise from the ter-
mination of an at-will contract to a sales distribution
agreement, noting that the rule that "contracts of in-
definite duration are terminable at will" has long been
followed in [llinois. 700 N.E.2d at 1017. The court
further noted that Illinois courts have applied this rule
to a variety of types of contracts including employment
contracts, credit card agreements, money market fund
accounts and sales contracts. /d.

[HN8]Under this rule, either party to the contract can
"terminate the agreement for any reason or no reason
without committing a breach of contract.” Id. (af-
firming judgment dismissing plaintiff's complaint al-
leging defendant breached sales distribution contract
by terminating it, for failure 10 state a cause of action
for breach of contract); see also, O'Brien v. Omni
Pro Electronics, Inc., 1996 U.S. Dist. LEXIS 11725,
1996 WL 459853 at *4 (N.D.IlIl. Aug. 13, 1996)
{where contract did not specify duration, court dis-
missed plaintiff's claim that defendant breached the
contract [*16] by failing to pay him the remainder of
his annual salary and commissions after the defendant
terminated the plaintiff’s employment).

Donnelli's complaint does not allege that the oral con-
tract between Peters Securities and him provided for
a specific duration of the contract. The court finds
that under Illinois law, Donnelli has failed to allege a
breach of contract based on Peters Securities' termi-
nation of the contract and subsequent failure to pay
Donnelli any profits after February 2000. Construing
the allegations in Count I most favorably in Donnelli's
favor, however, the court finds Count I arguably n5
states the elements of a breach of contract claim for
failure to pay Donnelli the proper amount as agreed
upon under the terms of the alleged oral contract for
his services during the contract's duration.

nS It is unclear-under the allegations in
plaimiff's complaint whether Peters Secu-
rities affected a valid unilateral modifica-
tion of the terminable at will contract with
Donnelli with regard to his remuneration,
and whether Donnelli in turn acquiesced in
and ratified such modification by continu-
ing to work under the contract under Pe-
ters Securities’ modified terms. See, Bass
v. Prime Cable of Chicago, Inc., 284 i
App. 3d 116, 674 N.E.2d 43, 50-51, 220
lll. Dec. 772(I1. App. Ci. 1996) (ca-
ble operator's discontinuance of formerly
free television guide unless customer paid
fee was valid permissible modification of
terminable at-will contract which was sup-
ported by sufticient consideration through
company's continued service to customer
under new terms: "[a] contract without a
specified duration is terminable at will by
either party [and] ... may be unilaterally
modified™).

i

Accordingly, the court grants defendants' motion to
dismiss Donnelli's breach of contract claim based on
termination of the contract and his request for dam-
ages based on a failure to pay Donnelli profits beyond
February 2000, but denies defendants' motion to dis-
miss Count I against Peters Securities for failure to
pay Donnelli the profits allegedly due during the pe-
riod Donnelli performed services for Peters Securities,
February 1998 to February 2000.

QUANTUM MERIUT

Defendants move to dismiss Count II because, (a) Don-
netli's quantum meruit claim alleges a valid contract
between the parties, and (b) his allegation acknowledg-
ing receipt of some compensation from Peters Securi-
ties during the years he performed marketing services
is fatal to asserting a quantum meruit claim. [HN9]To
state a claim for guantum meruit, Donnelli must allege:
1) he performed a service to benefit Peters Securities
and the individual defendants; 2) he performed the
service non-gratuitously; 3) defendants accepted this
service; and, 4) "no contract existed to prescribe pay-
ment of this service.” Owen Wagener & Co. v. U.S.
Bank, 297 lll. App. 3d 1045, 697 N.E.2d 902, 908,
232 11l Dec. 160 (Il App. Ci. 1998); [*18] Canel
and Hale, Lid. v. Tobin, 304 Ill. App. 3d 906, 710
N.E.2d 861, 868, 238 . Dec. 64 (Ill. App. Ci
1999).
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In the general allegations of hi.“-wmplaint, Donnelli
alleges that he entered into a contract with defendants
and that there were specific payment terms within the
contract, This contract is alleged not only in the pre-
liminary paragraphs of his complaint, incorporated by
reference in Count I, but is further alleged in P 34 of
Count 11, which states: "while Robert Donnelli was
performing these services, Robert Donnelli and these
defendants expected that Robert Donnelli would be
paid the agreed upon and reasonable value for those
services.” Accordingly, plaintiff has failed to state a
claim for quanrtum meruit because he has pled the exis-
tence of a contract for the services for which he claims
quantum meruit damages. The court therefore grants
defendanis’ motion to dismiss Count Il of the com-
plaint.

The court notes that there is langnage in Hlinois Supreme
and Appellate court cases that support dismissal of
Count 11 based Donnelli’s allegation that he was paid
some compensation for his services, i.e., Peters Secu-
rities' payment of 8 1/3% of the [*19] profits over the
course of the period Donnelli performed services for
Peters Securities. In First National Bank of Springfield
v. Malpractice Research, Inc., 179 Ill. 2d 353, 688
N.E.2d 1179, 1185, 228 lil. Dec. 202 {lll. 1997),
while finding the plaintiff was not entitled to recovery
under a guantum meruit claim because it failed to es-
tablish that its activities conferred any benefit on the
defendants, the Illinois Supreme Court stated (empha-
sis added):

[HN10)Quantum Meruit means, literally, "as much as
he deserves." ... A party seeking recovery on a guan-
tum meruit theory must demonstrate the performance
of services by the party, the conferral of the benefit
of those services on the party from whormn recovery is
sought, and the unjustness of the latter party's refen-
tion of the benefit in the absence of any compensation.

See also, Owen Wagener & Co., 297 N.E.2d a1 1053
(citations omitted) (emphasis added) ("The basis for
quanium meruit Tecovery is equitable: ‘... receipt by
a defendant from a plaintiff of a benefit which is unjust
for him to retain without paying for i"').

Donnelli alleges in his complaint that [*20] Peters Se-
curities did in fact pay him for his services, just ar-
guably not as much as Donnelli was entitled to under
the alleged oral agreement between the two parties.
The parties did not cite, nor did the court find, a sin-
gle case directly on point addressing this issue or a
case in which a party was paid some form of compen-
sation and yet was entitled to further recovery under
a gquantum meruir claim. Based on the court's find-
ing that Donnelli's reliance on the terms of his atleged

oral contract bars Muantum meruit claim, and the
lack of controlling precedent on this issue, the court
declines to reach the issue of the effect of Donnelli's
payment for his services in ruling on the motion to
dismiss Count II.

TORTIOUS INTERFERENCE WITH CONTRACT

Defendants move to dismiss Donnelli's claim for tor-
tuous interference with coniract, asserting that such a
cause of action cannot be asserted based on a contract
that is terminable at will. As set forth by defendants,
"under Illinois law a plaintiff cannot bring an action for
tortuous interference with contractual relations based
on a contract that is terminable at will.” 3 Com Corp.
v. Electronics Recovery Specialists, Inc., 104 F. Supp.
2d 932, 937 (N.D.IIl. 2000). [*21] The case defen-
dants cite for this proposition, Hoskins v. Droke, 1993
U.S. Dist. LEXIS 7090, 1995 WL 318817 (N.D.IlL.
May 24, 1995), addresses an employee’s claim based
on alleged interference with his employment contract
causing the plaintiff's termination. Plaintiff argues,
without authority, that such law applies only to em-
ployment contracts and that his claim is not based on
an employment agreement.

In 3 Com Corp., 104 F. Supp.2d at 937, however, the
court applied this rule of law to the plaintiff's claim
alleging that the defendant tortiously interfered with
the agreement between the plaintiff seller of scrap ma-
terials and the buyer of the scrap materials "by par-
ticipating in the scheme of understating the scrap's
weight and value.” n6 The case cited and relied on by
the 3Com Corp court for this legal proposition, Canel
and Hale, Ltd. v. Tobin, 304 lll. App. 3d 906, 710
N.E.2d 861, 871, 238 lll. Dec. 64 (fil. App. Cu.
1999), concerned a plaintiff's claim arising from the
termination of a contract. In Canel, the court held that
an “action for tortuous interference with contractual
relations is not the proper vehicle for a discharged at-
torney seeking [*22] to recover damages,” but rather
the court should re-classify such claim as one for in-
tentional interference with prospective economic ad-
vantage. Id.

n6 The court did not dismiss the plaintiff's
claim entirely, but held such claim must be
classified and considered under the stan-
dard applied to tortious interference with
prospective economic advantage claims. 3
Com Corp., 104 F. Supp. 2d at 937.
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Similarly, the Hoskins court, -___. ‘on the Illinois
Supreme Court's decision in Fellhauer v. Ciry of Geneva,
142 [ll. 2d 495, 568 N.E.2d 870, 154 [ll. Dec. 649
(i, 1991). In Fellhauer, 568 N.E.2d at 877, the
plaintiff, a former director of the Geneva City elec-
tric department, brought an action against the city's
mayor for various claims including intentional inter-
ference with contractual relations, alleging "that defen-
dant Lewis embarked on a course of conduct intended
to result in the termination of plaintiff's employment
with the City of Geneva." Addressing [*23] the via-
bility of this claim, the court noted a split among the
Illinois Appellate courts on whether a plaintiff can pre-
vail on this type of claim under the theory of tortuous
interference with contractual relations, and determined
that:

an at-will employee such as plaintiff has no enforceable
contractual right to employment and therefore cannot
prevail under the theory of tortuous interference with
contractual relations. Reasoning that an at-will em-
ployee may have a legitimate expectation of continued
employment, however, the appellate court found that
count II1 of plaintiff's amended complaint sounds in
the tort of intentional interference with a prospective
economic advantage.

Fellhauer, 568 N.E.2d at 877. Noting that the plaintiff
did not challenge the appellate court’s reclassification
of his claim to one for torticus interference with a
prospective economic advantage, the 1llincis Supreme
Court analyzed the court's ruling under that theory.
ld.

In order [HN11]to state a claim for tortious interfer-
ence with contractual relations under Illinois law, a
party must allege: 1) the existence of a valid and en-
torceable contract; 2) the defendants’ knowledge [*24]
of such contract; 3) the defendants’ intentional and un-
justified inducement of breach of the contract; 4) a sub-
sequent breach by the other contracting party caused
by defendant's wrongful conduct; and 5) damages re-
sulting from such breach. See, R.J.N. Corp. v. Con-
netly Food Products, Inc., 175 Ill. App. 3d 655, 529
N.E.2d 1184, 1190, 125 [ll. Dec. 108 (fll. App. Ct.
1988).

The court finds that a reasonable interpretation of the
holdings in Canel, Hoskins and Felhauer parallels the
court's previous discussion separating Donnelli's abil-
ity to state a claim for breach of contract for Peters
Securities” failure to pay the proper amount of prof-
its due during the period in which Donnelli performed
services for Peters Securities, from his inability to state
a viable claim for breach of an at-will contract based on
the termination of such contract. Applied in the con-
text of stating a viable claim for tortious interference
of contract under Illinois law, the court finds that if the

allegations in Donnew¢ complaint allege the elements
set forth in R.JLN. Corp, Donnelli can state a viable
claim for tortious interference only with Peters Securi-
ties' alleged [*25] breach of paying the proper amount
due during the time Donnelli performed services un-
der the alleged oral contract, between February 1998
and February 2000. Based on the precedent set forth
above, however, any tortuous interference based on
acts allegedly causing Peters Securities to sever or ter-
minate the contract with Donnelli cannot state a claim
for tortious interference with contract and are therefore
dismissed from Count III.

In the complaint, Donnelli alleges he had a valid, en-
forceable oral contract with Peters Securities to provide
marketing and other services, and defendants Reuben
Peters’, Randle's, Stoycha's and Perhacs' n7 knowl-
edge of such contract. Donnelli further alleges that
these defendants "intentionally and with malice, caused
defendant Peters Securities 1o breach its contract with
Robert Donnelli by ... causing Peters Securities to not
pay Robert Donnelii the amounts due under that con-
tract ... because these defendants wanted to eliminate
Robert Donnetli's participation in the profits of Peters
Securities TMM business and 10 increase their share
of the monies received from that business.”

n7 Defendants Reuben Peters, Randle, Stoy-
cha and Perhacs are the only defendants
named in Counts IIT and IV.

r26

While Donnelli does not allege specific actions per-
formed by each defendant, the court finds that for
purposes of a motion to dismiss, the allegations as
set forth are sufficient to state a cause of action for
tortious interference with contractual relations. Ac-
cordingly, based on the preceding analysis, the court
gramts in part defendants’ motion to dismiss the alle-
gations in Count 111 relating to claims arising from the
severance of Donnelli's contract with Peters Securi-
ties and the resulting damages therefrom. The court
denies, however, defendants’ motion to dismiss Don-
nelli's claim for intentional interference with contrac-
tual relations arising from the alleged conduct of the
individual defendants allegedly causing Peters Securi-
ties to pay Donnelli less than he was entitled to un-
der the contract between February 1998 and February
2000.

TORTIOUS INTERFERENCE WITH PROSPEC-
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Under Hllinois law, in order [HN12}to state a claim for
tortuous interference with prospective economic ad-
vantage Donnelli must allege: "1) the existence of a
valid business relationship or expectancy; 2) knowl-
edge of the relationship or expectancy on the part of
the interferer; 3) [*27] an intentional and malicious in-
terference inducing or causing a breach of termination
of the relationship or expectancy; [and] 4) resultant
damage to the party whose relationship has been dis-
rupted." Small v. Sussman, 306 Illl. App. 3d 639,
713 N.E.2d 1216, 1223, 239 Ill. Dec. 366 (lll. App.
Ct. 1999). Defendants argue that Donnelli fails to
adequately allege the first and third elements.

Defendants argue that under liinois law, because of the
at-will status of his contract, Donnelli fails to allege a
reasonable expectancy of continuation of his contract.
The cases cited by defendants are factually distinguish-
able and thus inapplicable. n8 {[HN13]in cases where
the parties have operated under an at-will contract for
at least two years, courts have held such allegations are
sufficient to meet the first element of a claim for tortu-
ous interference with prospective economic advantage.
See, 3 Com Corp. v. Electronic Recovery Specialists,
Inc., 104 F. Supp. 2d 932, 937-938 (N.D.Ill. 2000)
(holding complaint sufficiently pled a reasonable ex-
pectation of continued contractual relationship where
plaintiff alleged the contractual arrangement had lasted
for at [*28] least two years); Speakers of Sport, Inc. w.
ProServ, Inc., 1998 U.S. Dist. LEXIS 12522, 1998 WL
473469 at *3-4 (N.D. Ill. Aug 07, 1998), affirmed,
178 F.3d 862 (7th Cir. 1999) (denying summary judg-
ment because genuine issue of fact remained regarding
reasonable expectation based on two-and-a-half year
business relationship: "Happy or not, it should be
noted that Rodriguez had been with Speakers for the
past two-and-a- half years despite his fickle relation-
ship with previous agents.").

-------------- Footnotes - - - - - - -

n8 In Byker v. Sequenr Computer Sys-
tems, Inc., 1997 U.S. Dist. LEXIS 15991,
1997 WL 639045 at *12 (N.D.ll. Oct.
1, 1997), addressing a motion for sum-
mary judgment, the court stated that an
“at-will employee may possess a legitimate
expectation of future economic advantage
if he or she can establish there existed a
presumption that his or her employment
would continued indefinitely." The issue
addressed in Byker, however, was plain-
tiff's failure to meet this element based
on the fact that the plaintiff was demoted
rather than terminated, and then voluntar-
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ily chose to rewrgn following his demo-
tion. In the other case cited by defendants,
Williams v. Weaver, 145 Ill. App. 3d 562,
495 N.E.2d 1147, 1152, 99 Ill. Dec. 412
(. App. Ci. 1986}, the court held that
the plaintiff could not meet the first ele-
ment based on the fact that it was undis-
puted that there was a written employment
contract between the parties under which
the plaintiff's employment was for a fixed
one-year academic term, and he therefore
had no reasonable expectation of employ-
ment beyond the one-year term.

(*29]

In Felthauer v. City of Geneva, 142 Il 2d 495, 568
N.E.2d 870, 878, 154 Ill. Dec. 649 (Ili. 1991), the
court similarly rejected the defendant's argument that
the plaintiff, a city employee who was originally ap-
pointed to his position for a specific term and while not
reappointed continued beyond such term as a "holdover
appointee,” failed to allege the element of reasonable
expectation in continued relationship, reasoning:

This court ... has long recognized a legitimate ex-
pectancy in an employment relationship. "Where the
contract is one of employment, it is immaterial whether
it is for a fixed period or is one which is terminable by
either party a1 will, both parties being willing and de-
siring to continue the employment under that contract
for an indefinite period.”

In the instant complaint, Donnelli alleges an ongoing
contractual relationship with Peters Securities span-
ning two years, during which time the contracting par-
ties continued regardless of the fact that the main cus-
tomer Donnelli brought to Peters Securities, E*Trade,
withdrew its business on multiple occasions. For pur-
poses of a motion to dismiss, the court finds such al-
legations are sufficient [*30] to meet the first element
of his claim for tortuous interference with prospective
economic advantage.

The court also rejects defendants' argument that plain-
tiff has failed to allege that the individual defendants,
partners and employees of Peters Securities, acted for
purely personal reasons unrelated to their employer's
interest. The complaint alleges that Donnelli had de-
veloped substantial business for Peters Securities' TMM
business and was in the process of bringing in more
customers when his contract was severed based on the
intentional and malicious acts of the individual de-
fendants. This count also incorporates the previous
allegations in the complaint, including that the indi-
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viduals' acts in causing Peters be._.-(ies to breach its
contract with Donnelli were done in furtherance of
their own personal goal to eliminate Donnelli's par-
ticipation in the profits of the TMM business "and to
increase their share of the monies received from that
business."”

While Donnelli does not enumerate the acts taken by
the individua! defendants that caused the termination
of his contract, for purposes of the instant motion to
dismiss, the court finds Donnelli has sufficiently pled
the elements [*31] of his claim for tortuous interfer-
ence with prospective economic advantage. The court,
therefore, denies defendants’ motion to dismiss Count
Iv.

ACCOUNTING

"In order [HN14]to state a claim for accounting un-
der Illinois law, a plaintiff must allege that he has no
adequate remedy at law and one or more of the fol-
lowing: 1) a breach of a fiduciary duty; 2) a need for
discovery; 3) fraud; or 4) the existence of complex
mutual accounts." Firstar Bank, N.A. v. Faul, 200!
US. Dist. LEXIS 21294, 2001 WL 1636430 at *8
(N.D.INl. Dec. 20, 2001); 3 Com Corp. v. Electronic
Recovery Specialists, Inc., 104 F. Supp. 2d 932, 941
(N.D.Il. 2000}, "Generally, the lack of an adequate
legal remedy is the essential prerequisite to an account-
ing claim.” 3 Com Corp., 104 F. Supp.2d at 941. In
the instant case, the complaint in general, and Count
V in particular, fails to plead an inadequate remedy at
law. In fact, Donneiii has pled a viable breach of con-
tract claim as well as tort claims arising from the same
set of operative facts on which he bases his accounting
claim.

In his response brief, without reference to an allegation
in his complaint or authority for such argument, Don-
nelli [*32] argues that defendants "owed Donnelli fidu-
ciary duties once an agreement was reached whereby
they would jointly develop and launch the Peters Secu-
rities’ TMM operation." Donnelli's complaint is de-
void of any such allegation and there is no support
for such an argument in [llinois law. See generally,
3 Com Corp., 104 F. Supp.2d at 941 (buyer who re-
lied on seller to accurately report amount and value
of scrap it removed from buyer's facilities for resale
did not have fiduciary relationship with seller for pur-
poses of establishing claim for accounting under Ili-
nois law: "This was a contractual relationship not a
fiduciary relationship"). The court further notes that
dismissal of Donnelli's accounting claim "is of little

negative consequenww-® plaintiff ... as the informa-
tion [he] seeks in the accounting claim will likely be
revealed during the discovery phase of this case.” J04
F Supp. 2d at 942; Firstar Bank, 200! L.S. Dist.
LEXIS 21294, 2001 WL 1636430 at *8. Accordingly,
the court grants defendants’ motion to dismiss Count
V of the complaint.

CONCLUSION

For the reasons set forth above, the court: grants de-
fendants' motion to dismiss Count 1 against the [*33]
individual defendants and against Peters Securities as
to any claim arising from the termination of the al-
leged oral contract and any claim for post-coniract ter-
mination profits; denies the motion to dismiss Count |
against Peters Securities as to any potential breach of
the payment terms during the period between February
1998 and February 2000; grants defendants’ motion
to dismiss Count Il against all defendants; grants in
part and denies in part defendants’ motion to dismiss
Count II}; consistent with its ruling on Count I, denies
defendants' motion to dismiss Count IV; and grants de-
fendants' motion to dismiss Count V in its entirety. To
clarify, remaining before the court is plaintiff’s breach
of contract claim alleged in Count I against Peters Se-
curities for failure to pay the agreed upon profits per-
centage between February 1998 and February 2000,
plaintiff's tortuous interference with contract claim al-
leged in Count III arising from individual defendants’
Reuben Peters, Randle, Stoycha and Perhacs alleged
conduct causing Peters Securities to fail to pay the
agreed upon profits percentage between February 1998
and February 2000, and Count IV against Reuben Pe-
ters, Randle, Stoycha [*34] and Perhacs for intentional
interference with prospective economic advantage. All
claims against Robert G. Peters, C. Timothy Vlahos,
Steve Helms and Christopher Rosman are dismissed.

Plaintiff is directed to file an amended complaint con-
forming to the court's ruling herein on or before Septem-
ber 18, 2002. Defendants shall respond on or before
October 9, 2002. The parties are directed to file a
joint status report using the court’s form on or before
October 9, 2002. This matter is set for a status report
on October 22, 2002, at 9:00 a.m., at which the court
will set a definitive discovery schedule.

ENTER: August 28, 2002
Robert W, Gettleman
United States District Judge
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KENNETH FOSS, Adminisira v} the Estate of Vincent P, Koth, Plaintiff-A;—aant, v. BEAR, STEARNS &
CO., INC., and PATRICK DELAHANTY O'MEARA, Defendants-Appellees.

No. 04-2514
UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT
2005 U.S. App. LEXIS 406

November 30, 2004, Argued
January 11, 2005, Decided

PRIOR HISTORY: [*1] Appeal from the United
States District Court for the Northern District of 1lli-
nois, Eastern Division. No. 03 C 8338, Matthew F
Kennelly, Judge. Foss v. Bear, Stearns & Co., 2004
U.S. Dist. LEXIS 9304 (N.D. 1., May 17, 2004)

DISPOSITION: Affirmed.
CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff executor ap-
pealed a judgment of the United States District Court
for the Northern District of Illinois, Eastern Division,
which dismissed, with prejudice, his complaint un-
der § 10(b) of the Securities Exchange Act of 1934,
15 U S.C. 8. § 78j(b), alleging that defendant account
executive defrauded a decedent's estate and that de-
fendant firm was vicariously liable for the executive's
misdeeds under § 20{a) of the Act, /5 US.C.S. §
78t(a).

OVERVIEW: A former administrator of the estate
concealed the decedent's securities; set up a corpo-
ration; and got his son-in-law, the account executive,
to transfer the securities to the administrator’s owner-
ship. The subsequent executor of the estate filed an
action against the account and his firm alleging secu-
rities law liability. The court affirmed the dismissal
of the action. The court held that there was no lia-
bility under § 10(b) of the Securities Exchange Act of
1934, /5 U.5.C.S5. § 78i(b), because the deceit was
committed by the former administrator, not the exec-
utive, against the executor and estate and aiding and
abetting primary violations did not support damages
in private actions. The court held that, since the ex-
ecutive was not liable to the estate, his firm could not
have been vicariously liable under § 20(a) of the Act,
I5U.8.C.5. § 781(a). The court held that the Sarbanes-
Oxley Act, codified in part at 28 U.S.C.5. § 1658(b),
did not apply retroactively to bar the executor's claim.

OUTCOME: The court affirmed.
CORE TERMS: deceit, federal securities, heirs, aid-

ing and abetting, vicariously liable, manipulation, retroac-

tive, deceiving, discovery, deceived, probate, mis-
deeds

LexisNexis(TM) Headnotes

@ LexisNexis

Securities Law > Bases for Liability > Controlling
Persons Liability

[HN1]Aiding and abetting a fraud does not support
damages in private actions, though it does allow relief
in some actions by the Securities and Exchange Com-
mission. § 20(e) of the Securities Exchange Act of
1934, 15 U.S.C.8. § 781(e).

Civil Procedure > Appeals > Reviewability > Preser-
vation for Review

[HN2]Prevailing parties may defend their judgments
on all grounds preserved below,

Civil Procedure> Pleading & Practice™> Defenses,
Objections & Demurrers > Affirmative Defenses
[HN3]The period of limitations is an affirmative de-
fense that a complaint need not address. Unless the
complaint alleges facts that create an ironclad defense,
a limitations argument must await factual develop-
ment.

Governments > Legislation> Effect & Operation>
Prospective & Retrospective Operation

Securities Law > Bases for Liability
[HN4]The Sarbanes-Oxley Act, codified in part at 28
US.C.S § 1658(b), is not retroactive,

Securities Law > Bases for Liability > Deceptive De-
vices

[HNS5]In securities law, manipulation is akind of fraud;
deceit remains essential.

Securities Law > Bases for Liability> Controlling
Persons Liability

[HN6]Section 20(a) of the Securities Exchange Act of
1934, 15 U.S.C.5. § 781(e), creates vicarious liability
for a person who actually or potentially controlled the
primary violator's acts. I7 C.FR. § 240.12b-2.

Securities Law > Bases for Liability > Deceptive De-
vices

[HN7]Section 10(b) of the Securities Exchange Act
of 1934, 15 US.C.§5. § 78i(b), is not an all-purpose
remedy for private misdeeds.

COUNSEL: For KENNETH FOSS, Administrator of
the Estate of VINCENT P. KOTH, Plaintiff-Appellant:
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Peter B. Shaeffer, Chicago, IL D\._,‘"

For BEAR, STEARNS & CO., INC., PATRICK DE-

LAHANTY O'MEARA, Defendants-Appeliees: Christo-

pher L. Gallinari, Nicholas P. Ivarone, BELLOWS &
BELLOWS, Chicago, IL USA.

JUDGES: Before BAUER, POSNER, and EASTER-
BROOK, Circuit Judges.

OPINIONBY: EASTERBROOK

OPINION: EASTERBROOK, Circuit Judge. Arthur
McDonne!l became administrator of Vincent P. Koth's
estate in May 1998, Discovering that Koth kept some
securities in safe deposit boxes, so that they did not
appear in any of his brokerage statements, McDonnel}
concealed them from the probate court, Koth's heirs,
and the tax collector, He set up a corporation and
asked his son-in-law Patrick O"Meara to transfer the
securities to its ownership. O'Meara, an account exec-
utive of Bear, Stearns & Co., did just that. McDonnell
withdrew the money for his own use. We must assume,
given the posture of the case, that O"Meara was Mc-
Donnell's accomplice and deceived Bear Stearns about
what he [*2] was doing and why -- though this is no
more than an allegation, and perhaps O'Meara did not
realize what McDonnell was up to. Eventually Mc-
Donnell was caught, and a state court has ordered
him to repay more than $ 3.4 million; whether the
money can be recouped is doubtful. Kenneth Foss,
who replaced McDonnell as executor in May 2002,
filed this suit against both O'Meara and Bear Stearns
under § 10(b) of the Securities Exchange Act of 1934,
15 US.C. § 78j(b), and the SEC's Rule 10b-5, I7
C.FR. § 240.10b-5. Foss contends that O'Meara de-
frauded the Koth Estate and that Bear Stearns is vicari-
ously liable for his misdeeds under § 20{a), 15 Us.C.
§ 78t(a}.

This statement of the claim reveals its weakness, for
Q' Meara did not deceive McDonnell (or for that matter
the estate, which "knew" whatever McDonnell knew).
There is no vioiation of § JO(b) without fraud and no
fraud without deceit. See, e.g., Dirks v. SEC, 463
US. 646, 77 L. Ed. 2d 911, 103 §. Ct. 3255 (1983);
Chiarella v. United States, 445 U.S. 222, 63 L. Ed.
2d 348, 100 8. Cr. 1108 (1980); Ernst & Ernst v.
Hochfelder, 425 U.S. 185, 47 L. Ed. 2d 668, 96 S.
Cr. 1375 (1976). [*3] The deceit was committed by
McDonnell against the probate court and Koth's heirs.
McDonnell doubtless violated § J0(b) and Rule 10b-5,
even though his fraud does not concern the value of
any security. See SEC v. Zandford, 535 U.S. 813, 153
L.Ed 2d1, 1228. Cr. 1899 (2002}; United States v.
Naftalin, 441 U.S. 768, 60 L. Ed. 2d 624, 99 §S. (1.
2077 (1979); SEC v. Jakubowski, 150 F.3d 675 (7th

Cir. 1998). But McDonnell is not adefendant. Instead

of deceiving McDonnell, O'Meara helped him bilk the

court, heirs, and reverue officials. Yet [HN1]aiding
and abetting a fraud does not support damages in pri-
vate actions, see Central Bank of Denver, N.A. v. First
Interstate Bank of Denver, N.A., 511 U.S. 164, 128 L.
Ed 24 119, 114 8. Cr. 1439 (1994), though it does
allow relief in some actions by the Securities and Ex-
change Commission. See § 20(e), /5 U.S.C. § 781(e).
If O'Meara is not liable to the Koth Estate, Bear Stearns
cannot be liable vicariously under § 20(a). So the dis-
trict court dismissed the complaint for failure to state a
claim on which relief may be granted. 2004 U.S. Dist.
LEXIS 8694 (N.D. Hl. May 14, 2004), 2004 U.S. Dist.
LEXIS 9304 [*4) (N.D. Ili. May 17, 2004).

O'Meara and Bear Stearns contend that we need not
consider these subjects, because the claim comes oo
late. Until 2002, suit had to be filed by the earlier of
one year from discovery of the wrongdoing or three
years from the improper transactions. See Lampf, PI-
eva, Lipkind, Prupis & Petigrow v. Gilbertson, 501
U.S. 350, 115 L. Ed. 2d 321, 111 S. Cr. 2773
(1997}. As part of the Sarbanes-Oxley Act, Congress
changed the allowable time to the shorter of two years
from discovery or five years from the improper trans-
actions. See Section 804 of Pub. L. No.107-204,
116 Stat. 745, 801 (2002), codified in part at 28
US.C. § 1658(h). Defendants contend that, by the
time Sarbanes-Oxley took effect on July 30, 2002,
three years had passed since McDonnell's corporation
got record title to the Koth securities. Only if the law
retroactively revives expired claims, defendants con-
tend, is this suit viable.

Foss insists that we lack authority to consider this
argument because the district judge did not pass on
it. That's wrong; [HN2]prevailing parties may defend
their judgments on all grounds preserved below. See
Massachuseits Mutual Life Insurance Co. v. Ludwig,
426 U.S. 479, 48 L. Ed. 2d 784, 96 §. Ct. 2158
(1976); [*5] Pease v. Production Workers Union, 386
F3d 819, 821 (7th Cir.2004). Foss also says that,
because the judge did not make a decision on this is-
sue, the decision is not final and may not be appealed.
That's odd, as Foss himself did appeal, from a clas-
sic final judgment: one dismissing his complaint with
prejudice. A selection among reasons for the dismissal
did not make it any the less final.

Having advanced ill-considered procedural responses
to defendants' position, Foss then decided not 1o meet
it on the merits. That was both daring and foolish.
He could have 4 No. 04-2514 asked us to emulate the
district judge; after all, [HN3]the period of limitations
is an affirmative defense that a complaint need not ad-
dress. Unless the complaint alleges facts that create an
ironclad defense, a limitations argument must await
factual development. See United States v. Northern
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Trust Co., 372 F3d 886 (7th cah,/-'2004); Xechem,
Inc. v. Bristol-Myers Squibb Co., 372 F.3d 899 (7th
Cir. 2004); Walker v. Thompson, 288 F3d 1005 (7th
Cir. 2002). Perhaps Foss could show that some of
the improper transactions occurred within three years
[*6] of suit, or at least within three years before the
Sarbanes-Oxley Act tacked on two more. But he has
not advanced such an argument, so the complaint is
doomed unless the new statute is retroactive. Jfn re
Enterprise Mortgage Acceptance Co. Securities Liti-
gation, 2004 U.S. App. LEXIS 25010 {2d Cir. Dec.
6, 2004), the first appellate decision on the subject,
holds that [HN4]it is not retroactive, We find it per-
suasive and have nothing to add to the second circuit's
explanation.

For completeness we add that the district judge got
this right on the merits. O'Meara was at worst Me-
Donnell's henchmart, and there is no securities-law
liability in private litigation for aiding and abetting. If
O'Meara is not liable to the estate, then Bears Stearns
cannot be vicariously liable to it under § 20(a). Foss
wants us to call the conduct "manipulation” rather than
"fraud,” but this is a distinction without a difference.
[HNS5]In securities law, manipulation is a kind of fraud;
deceit remains essential. See Schreiber v. Burlington
Northern, Inc., 472 US. 1, 86 L. Ed. 2d 1, 105 §.
Cr. 2458 (1985); Santa Fe Industries, Inc. v. Green,
430 U.S. 462, 476-77, 51 L. Ed. 2d 480, 97 5. (.
1292 (1977). [*7)

This drives Foss to contend that O'Meara deceived
Bear Stearns about what he was doing and about his re-
lations to McDonnell. Such deceit might make O'Meara
liable to Bear Stearns, even though it did not affect the
value of any security. See United States v. O'Hagan,
521 U.S. 642, 138 L. Ed. 2d 724, 117 §. C1. 2199
(1997), in addition to Zandford, supra. Buthow could
that help the estate? Bear Stearns is a defendant, not
a plaintiff; if O’Meara is liable to Bear Stearns for
deceiving it (and thus depriving it of the value of his
honest services), then it rather than the estate would
collect any damages.

What Foss would like to do is put O'Meara's (po-

@ LexisNexis

tential) liability to Bear Stearns together with control-
person liability under § 20(a) in the estate's favor. We
don't see how that could be possible; Foss does not cite
any decision holding that it is. [HN6]Section 20(a)
creates vicarious liability for a person who actually
or potentially controlled the primary violator's acts.
See /7 C.ER. § 240.12b-2; Harrison v. Dean Witter
Reynolds, Inc., 974 F.2d 873, 880-81 (7th Cir. 1992);
Pommer v. Mediest Corp., 961 F.2d 620, 626-27 (7th
Cir. 1992). [*8] If the primary violation is O'Meara's
deceit of Bear Stearns, then McDonnell would be the
control person. It makes no sense to say that Bear
Stearns is the control person and victim at the same
time. And if by some legerdemain Bear Stearns could
be thought to control O'Meara's fraud against itself,
then as the victim of the primary violation it would
hold the right to collect from itself, a useless circle.

Unless § /0(b) turns all transactions using the pro-
ceeds of crime into a species of "fraud,” the estate
lacks a claim under the federal securities laws. Yet, as
the Supreme Court has held repeatedly, [HN7]§ 10(B)
is not an all-purpose remedy for private misdeeds.
Schreiber and Sania Fe make the point directly, and
Zandford distinguishes, as outside the federal laws’
reach, "a case in which a thief simply invested the
proceeds of a routine conversion in the stock market.”
535 U.S. at 820. Fraud differs from hawking or fenc-
ing stolen goods (the best description of the activity
in which O'Meara aided McDonnell). A teller who
embezzles from the bank and invests the proceeds in
stock does not violate the federal securities laws. Mc-
Donnell embezzled securities, [*9] so he did violate
the federal securities laws; but that primary violation
is McDonnell's alone. Given Central Bank of Denver,
which knocks out private actions for aiding 6 No. 04-
2514 and abetting primary violations, there is no way
that the people and firms who dealt with McDonnel!
and the proceeds of his crimes could themselves be
liable under § 70(b) in this private suit.

AFFIRMED
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L-3 COMMUNICATIONS C\:T-'I’JORATION, Plaintiff v. WAYNE CLEVENGER; LARRY COLANGELO:
JOHN FLEURY: EDWARD GORMAN; MIDMARK CAPITAL L.P.; MIDMARK ASSOCIATES, INC.; MILAN
RESANOVICH; JOSEPH ROBINSON; and PAUL TISCHLER, Defendants

03-cv-3932
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF PENNSYLVANIA
2004 U.S. Dist. LEXIS 17845

August 31, 2004, Decided

DISPOSITION: Defendants' motions to dismiss granted.

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff, a supplier of
secure communications technology, sued defendants,
three corporate owners of a prospective merger target,
primarily asserting claims for securities fraud under §
10(b) the Securities Exchange Act of 1934 (1934 Act},
15 U.8.C.S. § 78j{b), a derivative securities violation
under § 20(a) of the 1934 Act, 15 US.C.§. § 781(a).
The owners moved to dismiss under Fed. R. Civ. P.
12(b)(6), asserting the claim was time barred.

OVERVIEW: The supplier and the corporate owners
entered into a merger agreement whereby the supplier
purchased all outstanding stock of the merger target.
The supplier claimed that the corporate owners and
individual defendants engaged in a fraudulent scheme
to make the target look more attractive and to misrep-
resent information. The supplier atleged that it did
not learn of the fraudulent scheme until January 2002
when it teceived revealing information about the al-
leged fraud. The issue was whether to apply the Lampf
rute, under which the complaint was not timely, or the
recently adopted § 804(c) of the Public Company Ac-
counting and Investor Protection Act of 2002, codified
inpartat 28 U.8.C.5. § 1658, that was adopted after the
supplier's claims arose. Because the latter statute read
that "nothing in this section shall create a new, privaie
right of action," the court found that Congress did not
intend the claims to be revived, or the statute to apply
retroactively. The statute could not overcome the pre-
sumption against applying it to previously time-barred
claims. The court declined to exercise supplemental
jurisdiction over the state law claims.

OUTCOME: The motions to dismiss were granted.

CORE TERMS: time-barred, statute of limitations,
repose, Tevive, motion to dismiss, newly enacted, dis-
covery, securities fraud, inappropriate, impermissible,
deadline, retroactive application, limitations period,
federal securities, facts constituting, cause of action,
right of action, three year, retroactively, unambigu-
ous, revival, state law, fraudulent scheme, statute of
limitations period, negligent misrepresentation, sup-
plemental jurisdiction, cause of action accrues, leg-

istative history, retroactive effect, applicable statute
LexisNexis(TM) Headnotes

Civil Procedure> Pleading & Practice> Defenses,
Objections & Demurrers> Failure to State a Cause
of Action

[HN1]A motion to dismiss pursuant to Fed. R. Civ.
P. 12(b)(6) challenges the legal sufficiency of the com-
plaint. In ruling on such a motion to dismiss, a court
must accept as true the factual allegations in the com-
plaint and all reasonable inferences that can be drawn
therefrom. Because a court must determine whether
under any reasonable reading of the pleadings, the
plaintiff may be entitled to relief, a claim may be dis-
missed only if it appears that the plaintiffs can prove
no set of facts that would entitle them to relief.

Governments > Legislation > Statutes of Limitations >
Time Limitations
[HN2]See 28 U.S.C.S5. § 1658

Securities Law> Bases for Liability> Controlling
Persons Liability

Securities Law > Bases for Liability > Deceptive De-
vices

[HN3]The language of the Public Company Account-
ing and Investor Protection Act of 2002 applies to
claims brought under § 10(b) and § 20(a) under the
Securities and Exchange Act of 1934, 15 U.S.C.S. §8
78j(b) and 781(a).

Governments > Legislation > Statutes of Limitations>
Time Limitations

[HN4]Under the Lampf statute of limitations, a plain-
Hiff is required to file by the earlier of one year after
discovery or three years after the fraud.

Securities Law > Bases for Liability > Deceptive De-
vices

[HNSIWhether a plaintiff had sufficient facts to place
it on inquiry notice of a claim for securities fraud un-
der S.E.C. Rule 10b-5 is a question of fact, and such is
often inappropriate for resolution on a motion to dis-
miss under Fed. R. Civ. P. 12(b){6). Though inquiry
notice in some cases is decided as a matter of law, it is
inappropriate to dismiss claims as time-barred where
the analysis is so fact intensive.
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/
Governments > Legislation > o765 of Limitations >
Pleading & Proof '
[HN6]A newly enacted statute that lengthens an appli-
cable statute of limitations may not be applied retroac-
tively 1o revive a plaintiff's claim that was otherwise
barred under the old statutory scheme because to do
so would alter the substantive rights of a party and
increase a party's liability.

Governments > Legislation> Statutes of Limitations >
Pleading & Proof

[HN7]The United States Supreme Court has made statutes
of limitations subject to the general rule that, absent
clear Congressional intent, courts are to apply a pre-
sumption against retroactive application of a new law.

Governments > Legislation > Statutes of Limitations >
Pleading & Proof

[HN8]The first step in determining whether a limi-
tations statute has an impermissible retroactive effect
is to ascertain whether Congress has directed with the
requisite clarity that the law be applied retrospectively.

Governments > Legislation > Statutes of Limitations>
Pleading & Proof

[HN9]The standard for finding an unambiguous di-
rection to apply a limitations statute retrospectively
is a demanding one. Cases where the United States
Supreme Court has found a true intent to apply a statute
retroactively have involved statutory language that was
so clear that it could sustain only one interpretation.

Governments > Legisiation > Statutes of Limitations >
Extension & Revival

{HNI10JA statute of repose is essentially different from
a statute of limitations, in that a limitations statute is
procedural, giving a time limit for bringing a cause of
action, with the time beginning when the action has
ripened or accrued; while a repose statuie is a substan-
tive statule, extinguishing any right of bringing the
cause of action, regardless of whether it has accrued.
Regarding statutes of repose as substantive rights sug-
gests an even greater presumption against permitting
new legislation to open the gates to claims that had
already been time-barred.

Civil Procedure> Jurisdiction> Subject Matter Ju-
risdiction> Supplemental Jurisdiction

[HNI11]JA district court has discretion as to whether
{0 retain supplemental jurisdiction over the siate law
claims upon dismissal of the federal claims brought in
acase. 28 U.S.C.S. § 1367(cX3). Under Third Circuit
caselaw, where the claim over which the district court
has original jurisdiction is dismissed before trial, the
district court must decline to decide the pendent state
law claims unless considerations of judicial economy,
convenience, and fairness to the parties provide an af-
firmative justification for doing so.

COUNSEL: [*1] For L-3 COMMUNICATIONS COR-

2004 U.S. Dist. LEXIS 17845

PORATION, Plaintiit” CARL M. BUCHHOLZ, BLANK
ROME COMISKY & McCAULEY LLP, PHILADEL-
PHIA. PA. MATTHEW J, SIEMBIEDA, BLANK ROME
LLP, PHILADELPHIA, PA. TIMOTHY D. KATSIFF,
BLANK ROME LLP, PHILADELPHIA, PA. FRANK

A. DANTE, BLANK ROME COMISKY & McCAULEY,
PHILADELPHIA, PA.

For WAYNE CLEVENGER, LARRY A. COLAN-
GELO, MIDMARK CAPITAL L.P., MIDMARK AS-
SOCIATES, INC., JOSEPH R. ROBINSON, Defen-
dants: ALEXANDER KERR, MCCARTER AND EN-
GLISH, LLP, PHILADELPHIA, PA. GREGORY J.
HINDY, MCCARTER & ENGLISH LLP, NEWARK,

NJ. PETER J. BOYER, MCCARTER & ENGLISH,
LLP, PHILADELPHIA, PA. SETH TAUBE, MC CARTER
& ENGLISH, NEWARK, NJ.

For JOHN C. FLEURY, EDWARD GORMAN, PAUL
TISCHLER, Defendants: JOHN E SMITH, REED
SMITH LLP, PHILADELPHIA, PA. MARCD. POW-
ERS, BAKER & HOSTETLER LLP, NEW YORK,
NY. ELIZABETH F. ABRAMS, REED SMITH LLP,
PHILADELPHIA, PA.

For MILAN RESANOVICH, Defendant: LEWIS DON-
ALD PRUTZMAN, TANNENBAUM HELPERN, SYRA-
CUSE & HIRSCHTRITT, NEW YORK, NY. RALPH

A. SICILIANO, TANNENBAUM HELPERN, SYRA-
CUSE & HIRSCHTRITT, NEW YORK, NY.

JUDGES: ANITA B. BRODY, L.
OPINIONBY: ANITA B. BRODY
OPINION: MEMORANDUM AND ORDER

Anita B. Brody, J.

I. INTRODUCTION

On July 1, 2003, plaintiff [*2] L-3 Communications
Corporation ("L-3") filed this action against defen-
dants Wayne Clevenger (“Clevenger”), Larry Colan-
gelo ("Colangelo™), John Fleury ("Fleury"), Edward
Gorman ("Gorman"), Midmark Capital L.P. ("Mid-
mark”), Midmark Associates, Inc. ("Midmark As-
sociates”), Milan Resanovich ("Resanovich"), Joseph
Robinson ¢ "Robinson™), and Paul Tischler ("Tischier").
Plaintiff filed an amended complaint on Oclober 7,
2003. The amended complaint includes seven claims:
(1) securities fraud under § 10(b) of the 1934 Securities
and Exchange Act ("SEA"); (2) a derivative securities
violation under § 20(a) of the 1934 SEA: (3) common
law fraud: (4) civil conspiracy; (5) negligent misrep-
resentation; (6) negligence/gross negligence; and (7)
breach of fiduciary duty.
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All defendants have moved 10 diss—ws the complaint in
its entirety. nl On July 15, 2004, the parties presented
oral argument. The court has subject matter jurisdic-
tion over the case. The motions will be granied.

n! Defendants have actually filed three sep-
arate motions to dismiss. The motion to
dismiss of defendants Clevenger, Colan-
gelo, Robinson, Midmark and Midmark
Associates is Docket # 16. The metion to
dismiss of defendants Fleury, Gorman and
Tischler is Docket # 22, The motion to dis-
miss of defendant Resanovich is Docket #
23. Because all defendants have incorpo-
rated by reference the memoranda of law
submitted by their co-defendants, [ will ad-
dress atl three motions together.

[*3]
I1. BACKGROUND

A. The Parties

Plaintiff L-3 is a leading merchant supplier of secure
communications technology and other products. L-
3's customers include the United States Department of
Defense and United States Department of Homeland
Security, {(P]l. Resp. Mot. Dismiss 1.) In April 1998,
SPD Technologies, Inc. ("SPD Technologies”) was
the parent of four separate wholly-owned subsidiaries:
(1) SPD Electrical Systems, Inc. ("SPD Electrical");
(2) Henschel, Inc. ("Henschel"); (3) PacOrd, Inc.
("PacOrd"); and (4) Power Paragon, Inc. ("Power
Paragon”). (Am. Compli. P 17.) SPD Electrical,
the only subsidiary discussed in the complaint, manu-
factures circuit breakers and switchgear for the United
States Navy's nuclear powered ships and submarines
(the "Nuclear Powered Fleet”). (Am. Compl. P 19.)

At all relevant times, defendants Clevenger, Colan-
gelo, Resanovich, and Robinson served on the Board
of Directors of SPD Technologies. (Am. Compl. PP
2.3, 8, 9.) Defendant Colangelo also served as Pres-
ident, Director and Chief Executive Officer ("CEO™)
of SPD Electrical and as President and CEO of SPD
Technologies. (Am. Compl. P 3.) Defendant Fleury
served as Chief Financial [*4] Officer ("CFO"), Vice
President, and Secretary of SPD Electrical, as well as
serving as Vice President, CFO, Treasurer and Sec-
retary of SPD Technologies. (Am. Compl. P 4.)
Defendant Gorman was an Officer and Vice President

of Operations of SPFDElectrical. (Am. Compl. P 5.)
Defendant Tischler was the Director of Manufacturing
for SPD Electrical. (Am. Compl. P 10.} Defendant
Midmark was a majority shareholder of SPD Tech-
nologies and defendant Midmark Associates was the
General Partner of Midmark. (Am. Compl. PP 6-7.)

B. The Allegations n2

n2 As required when ruling on a motion to
dismiss, the facts as averred by plaintiffs
are accepted as true for purposes of this
motion. Nami v. Fauver, 82 F.3d 63, 65
{3d Cir. 1996).

On August 13, 1998, L-3 entered into a merger agree-
ment with SPD Technologies and Midmark whereby
L-3 purchased all outstanding stock of SPD Technolo-
gies. (Am. Compl. PP 36, 38.) L-3 alleges that,
from 1996 to 2002, defendants engaged in a fraudu-
lent scheme designed [*5] to: (1) make SPD Technolo-
gies attractive for acquisition; (2) induce L-3 to pay
an artificially inflated price for the company; and (3)
cover up the misrepresentations and omissions made
in the acquisition phase from plaintiff even after the
merger took place. L-3 alleges that it did not learn
of the fraudulent scheme until January 2002 when the
Navy provided L-3 with revealing information about
the alleged fraud. (Am. Compl. P 67.)

L-3 filed this complaint on July 1, 2003. Because my
decision regarding the statute of limitations is dispos-
itive, many facts which may have been relevant to de-
termining whether plaintiff adequately pled its claims
have been omitted from this section.

[II. STANDARD OF REVIEW

[HN1]A motion to dismiss pursuant to Federal Rule
of Civil Procedure 12(b)(6) challenges the legal suffi-
ciency of the complaint. Kost v. Kozakiewicz, 1 F3d
176, 183 (3d Cir. 1993}. In ruling on a motion to
dismiss pursuant to Federal Rule of Civil Procedure
12(b)(6), a court must "accept as true the factual alle-
gations in the complaint and all reasonable inferences
that can be [*6] drawn therefrom." Nami v. Fauver,
82 F.3d 63, 65 (3d Cir. 1996). Because a court must
determine whether "under any reasonable reading of
the pleadings, the plaintiff may be entitled to relief,”
a claim may be dismissed only "if it appears that the
plaintiffs [can] prove no set of facts that would entitle
them to relief.” Id.
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\\--’ :
IV. DISCUSSION

Defendants move to dismiss on four grounds: (1)
plaintiff's complaint is time-barred; (2) plaintiff fails
to properly plead a federal securities fraud claim under
§ 10(b) of the SEA; (3) plaintiff fails to properly plead
an action for control person liability under § 20(a) of
the SEA; and (4) plaintiff's state common law claims of
fraud and negligent misrepresentation are precluded by
the economic loss doctrine. Because I find that plain-
tiff's federal claims are time-barred, I will not reach
defendants’ other arguments.

A. Statute of Limitations

Defendants contend that plaintiff's federal securities
claims are time-barred. L-3's federal securities fraud
claims are brought under §§ /0(b) and 20(a) of the
SEA. The SEA does not set forth an applicable statute
of limitations. Instead, the statute [*7] of limita-
tions for these claims was traditionally governed by
the Supreme Court’s ruling in Lampf, Pleva, Lipkind,
Prupis & Petigrow v. Gilberison, 501 US. 350, 1 15
L. Ed. 2d 321, 111 §. Ct. 2773 (1991). In that case,
the Supreme Court held that the statute of limitations
period governing such a claim is one year from the date
of discovery of facts constituting the violation or three
years afier the violation, whichever is earlier. Lampf,
501 U.S. at 364. In addition, the Lampf court found
the three year period to be a "statute of repose.” Id.
ar 362. Finally, the Court held that equitable tolling
principles do not apply to the one year/three year struc-
ture, reasoning that the one year period makes tolling
"unnecessary" because it begins after discovery of the
facts constituting the violation, and the three year pe-
riod of repose is "inconsistent” with tolling because
the three year period was "clearly” intended to "serve
as a cutoff.” Id. ar 363.

On July 30, 2002, President George W. Bush signed
into law the Public Company Accounting and Investor

Protection Act of 2002 (popularly known as the "Sarbanes-

Oxley Act of 2002"), Pub. [*8] L. 107-204, Title
VIil, § 804, 116 Stat. 745, 801, codified in part at
28 U.S.C. § 1658(b) [hereinafter "The Act”]. Among
other things, the Act amended 28 U.S. C. § 1658 10
read:[HN2]Time limitations on the commencement
of civil actions arising under Acts of Congress

{(a) Except as otherwise provided by law, a civil ac-
tion arising under an Act of Congress enacted after the
date of the enactment of this section may not be com-
menced later than 4 years after the cause of action ac-
crues. Notwithstanding subsection (), a private right
of action that involves a claim of fraud, deceit, manip-
ulation, or contrivance in contravention of a regulatory
requirement concerning the securities laws, as defined

in section 3(a)(47) orthe Securities Exchange Act of
1934 (15 U.5.C. 78c{a)(47)), may be brought not later
than the earlier of -

(1) 2 years after the discovery of the facts constituting
the

violation; or
(2) 5 years after such violation.

(b} Effective Date - The limitations period provided
by Section 1658(b) of title 28, United States Code, as
added by this section, shall [*9] apply to all proceed-
ings addressed by this section that are commenced on
or after the date of enactment of this Act.

(¢) Nothing in this section shall create a new, private
right of action.

[HN3]The language of the Act applies to § /0(b) claims
as well as § 20{a} claims for control person liability
based on a primary violation of § 10(b).

Defendants argue that the Lampf limitations periods
apply to the claims of securities fraud brought by L-
3. The relevant dates are: (1) the fraud occurred
on August 13, 1998 when the merger took place; (2)
the fraud was discovered in January 2002 n3; and (3)
plaintiff filed its complaint on July 1, 2003 .[HN4jUnder
the Lampf statute of limitations, plaintiff was required
to file by the earlier of one year after discovery or
three years after the fraud. One year after discovery
was January 2003 and three years after the violation
was August 13, 2001. Applying this rule, by filing
on July 1, 2003, defendants argue that plaintiff had to
file by August 13, 2001 and that plaintiff missed the
deadline.

n3 Defendants argue that two earlier in-
cidents should have alerted L-3 to the al-
leged fraudulent scheme and that one of
these incidents should therefore be con-
sidered the day on which the clock began
to run for statute of limitations purposes.
The face of plaintiff's complaint indicates
that: "It was not until new management
personnel at SPD Electrical Systems met
with the United States Navy in January
2002, that L-3 first realized it may have
been defrauded.” (Am. Compl. P 67.)
Taking plaintiff's allegation as true, as re-
quired on a motion to dismiss, I find the
fact-intensive inquiry requested by defen-
dants to be inappropriate at this juncture,
and accept plaintiff's proposed date of Jan-
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uary 2002 as the alleged >=<”of discov-
ery. See Marks v. CDW Comp. Cen-
ters, Inc., 122 F3d 363, 367 (7th Cir.
1997) [HN5](" Whether a plaintiff had suf-
ficient facts to place him on inquiry notice
of a claim for securities fraud under §.E.C.
Rule 10b-5 is a question of fact, and such
is often inappropriate for resolution on a
motion to dismiss under Rule 12(b)(6)")
(citations omitted); In re Lucent Techs.,
Inc. Sec. Litig., 217 F. Supp. 2d 529,
542 (D.N.J. 2002) ("Though inquiry no-
tice in some cases is decided as a matter of
law, it is inappropriate to dismiss claims
as time-barred where the analysis is so fact
intensive.")} (internal quotations and cita-
tions omitted.)

[*10]

Plaintiff argues for application of the Sarbanes-Oxley
Act statute of limitations, which allows plaintiffs to
file within the carlier of two years after discovery or
five years after the fraud. Applying Sarbanes-Oxley
to the present facts sets a deadline of August 13, 2003.
By filing on July 1, 2003, plaintiff contends that it met
its deadline.

The question is whether to apply the Lampf statute
of limitations, under which plaintiff's claim is time-
barred, or the expansive Sarbanes-Oxley statute of limn-
itations, under which plaintiff met the deadline. To
date, several district courts, but no appellate court,
have addressed the issue. Although the majority have
held that under these circumstances a plaintiff cannot
avail itself of the newly enacted Sarbanes-Oxley statute
of limitations, a number of district courts have ruled
otherwise. See, in the Eastern District of Pennsylva-
nia, Lieberman v. Cambridge Partners, L.L.C., No.
Civ. A. 03-2317, 2004 WL 1396750, 2004 U.S. Dist.
LEXIS 11553 (E.D.Pa. June 21, 2004) (Judge Cynthia
Rufe), appeal docketed, No. 04-3079 (3d Cir. July 27,
2004) (Sarbanes-Oxley does not revive stale claims);
see also In re WorldCom, Inc. Sec. Litig., No. Civ. A.
02-3288, 2004 WL 1435356, 2004 U.S. Dist. LEXIS
11696 (S.D.N.Y, June 28, 2004) [*11] (same); Glaser
v. Enzo Biochem, Inc., 303 F. Supp. 2d 724 (E.D. Va.
2003) (same); In re Heritage Bond Litig., 289 F. Supp.
2d 1132 (C.D. Cal. 2003) (same); Great S. Life Ins.
Co. v, Enter. Mortg. Acceptance Co., LLC (In re
Enter. Mortg. Acceptance Co., LLC, Sec. Lirig.)
["EMAC"], 295 F. Supp. 2d 307 (S.D.N.Y. 2003)
(same); Newby v. Enron Corp. (In re Enron Corp.
Sec., Derivative & "ERISA" Litig.}, No. Civ. A. H-
01-3624, 2004 WL 405886, 2004 U.S. Dist. LEXIS

8158 (S.D.Tex. Fev. 25, 2004) (same); ATO RAM I,
Lid. v. SMC Multimedia Corp., No. Civ. A. 03-
5569, 2004 WL 744792, 2004 U.S. Dist. LEXIS 5810
(S.D.N.Y, Apr. 7, 2004) (applying the amended statute
of limitations because plaintiff's claims were not time-
barred when Sarbanes-Oxley was passed); Friedman
v. Rayovac Corp., 295 F. Supp. 2d 957 (WD, Wis.
2003) (applying the Act's longer limitations period to
securities fraud claims against a defendant added to
the complaint after July 30, 2002, although original
complaint was filed before Sarbanes-Oxley); Roberts
v. Dean Witter Reynolds, Inc., No. Civ. A. 8:02-CV-
2115-T-26EAJ, 2003 WL 1936116, 2003 U.S. Dist.
LEXIS 5676 (M.D.Fla. Mar. 31, 2003} [*12] (relying
on legislative history to find Congressional intent to
revive stale claims).

For many years Supreme Court jurisprudence coun-
seled that statutes of limitations "strictly affect the rem-
edy, and not the merits." Campbell v. Holt, 115 US.
620, 626, 29L. Ed. 483, 6 8. C1. 209 (1885) (quoting
Townsend v. Jemison, SOU.S. 407, 413, 13L. Ed. 194
(1850)); see Chase Secs. Litig. v. Donaldson, 325
U.S. 304, 314, 316, 89 L. Ed. 1628, 65 8. Ct. 1137
(1945) (finding that statutes of limitations are "by def-
inition arbitrary” and that "lifting a bar of a statute of
limitations so as to restore a remedy lost through mere
lapse of time" does not offend the Fourteenth Amend-
ment even if it affects a party's expectation interests);
see also Int 'l Union Electrical, Radio & Machine Work-
ers, AFL-CIO, Local 790 v. Robbins & Myers, Inc.,
429 .5, 229, 244, S0 L. Ed. 2d 427, 97 8. C1. 441
(1976) (applying Chase to find that "Congress might
constitutionally provide for retroactive application” of
an extended statute of limitations period.) This could
suggest that statutes of limitations are procedural and
that the statute in effect at the time the [*13] action was
commenced would be the limitation that controlled.

Although statutes of limitations are not traditionally
viewed as conferring substantive rights, in Hughes
Aircraft Co. v. United States the Supreme Court noted
in dicta that "extending a statute of limitations after the
pre-existing period of limitations has expired imper-
missibly revives a moribund cause of action.” n4 520
1/S. 939, 950, 138 L. Ed. 2d 135, 117 S. Ct. 1871
(1997). In Hughes the Supreme Court refused to apply
an amendment to the False Claims Act retroactively be-
cause it would revive a previously foreciosed qui tam
action. Id. at 949. The Court compared the applica-
tion of the foreclosed qui tam action to the impermissi-
ble revival of time-barred claims by newly lengthened
statutes of limitations, citing with approval the Ninth
Circuit's decision in Chenault v. United States Postal
Serv., 37 E3d 535 (9th Cir. 1994). In Chenault, the
Ninth Circuit considered whether the newly lengthened
statute of limitations provided in the Civil Rights Act
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of 1991 could revive previous), me-barred claims.
First, the Chenault court found that Congress did not
express a clear intent with [*14] respect to retroactivity
of any portion of the Civil Rights Act. 37FE3dar537.
The court then went on to hold thati(HN6]"a newly en-
acted statute that lengthens the applicable statute of
limitations may not be applied retroactively to revive
a plaintiff's claim that was otherwise barred under the
old statutory scheme because to do so would alter the
substantive rights of a party and increase a party’s i-
ability.” 37 F.3d ar 539. By approving of Chenault
and specifically holding that the revival of time-barred
claims is "impermissible,” [HN7]the Supreme Court
has made statutes of limitations subject to the general
rule that, absent clear Congressional intent, courts are
to apply a presumption against retroactive application
of a new law. See Landgrafv. USI Film Products, 511
U.S. 244, 280, 128 L. Ed. 2d 229, 114 S. Ct. 1483
(1994).

n4 Prior to Hughes, the circuit courts were
nearly unanimous in finding that previ-
ously time-barred claims could not be re-
vived by newly enacted statutes of limita-
tions. Chenault v. United States Postal
Serv., 37 F.3d 535, 539 (9th Cir. 1994);
FDIC v. Belli, 981 F.2d 838, 842-43 (5th
Cir. 1993} (without a clearly expressed
legislative intent to the contrary, a newly
enacted statute of limitations will not re-
vive time-barred claims); Bellwood v. Dwivedi,
895 F2d 1521, 1527 (7th Cir. 1990} (find-
ing a presumption against using a newly
enacted statute of limitations to revive a
time-barred claim); Million v. Frank, 47
F.3d 385, 390 (10th Cir. 1995) (same);
Resolution Trust Corp. v. Artley, 28 F.3d
1099, 1103 n.6 (11th Cir. 1994) (same);
but see Vernon v. Cassadaga Vailey Cent.
Sch. Dist., 49 F.3d 886, 889-91 (2d Cir.
1995) (applying a new statute of limita-
tions to conduct occurring before the claim
was filed because statutes of limitations af-
fect the conduct of plaintiffs filing com-
plaints and not the substantive rights of
defendants).

[*15]

Under Landgraf, Congressional intent may operate (o
override the presumption against retroactive applica-
tion of the new limitations period. Landgraf, 511 U.S.

at 280. [HN8)The Tifst step in determining whether
a statute has an impermissible retroactive effect is to
ascertain whether Congress has directed with the req-
uisite clarity that the law be applied retrospectively. !
INS v. S Cyr, 533 U.S. 289, 316, IS0 L. Ed. 2d
347 121 S. Cr. 2271 (2001} (declining 10 extend
provisions of the 1llegal Immigration Reform and Im-
migrant Responsibility Act {IIRIRA] 10 aliens whose
plea agreements were entered into before IIRIRA's en-
actment). n5 The Supreme Court has instructed that
[HN9]the "standard for finding such unambiguous di-
rection is a demanding one.” Id. In fact, cases where
the Supreme Court has found a true intent to apply a
statute retroactively "have involved statutory language
that was so clear that it could sustain only one interpre-
tation." Id. (quoting Lindh v. Murphy, 521 U.S. 320,
328n.4, 138 L. Ed. 2d 481, 117 S. Ct. 2059 (1997)
(holding that new provisions of the Antiterrorism and
Effective Death Penalty Act of 1996 [AEDPA] do not
apply to pending [*16] noncapiial petitions for habeas
corpus)).

n5 INS v. St. Cyr directs that the "sec-
ond step” in determining whether a statute
has an impermissible retroactive effect is
to determine whether the statute actually
produces the effect. 533 U.S. ar 320. Be-
cause Hughes directly answered this ques-
tion I need not conduct this inquiry. 520
U.S. ar 950.

Plaintiff argues that the plain language of § 804(b) ne-
cessitates a reading that it apply to any complaint filed
on or after July 30, 2002, regardless of when the un-
derlying conduct occurred. Plaintiff’s reading of the
statute is that, by stating that the new time limits "shall
apply to all proceedings . . . that are commenced on
or after the date of enactment of this Act” (empha-
sis added), Congress intended for all complaints filed
on or after July 30, 2002 to be considered under the
Sarbanes-Oxley period, irrespective of the date of the
underlying conduct.

This is not an unreasonable literal interpretation of §
804(b), but it [*17] is simply one such interpretation.
For example, it is also reasonable to read the statute as
applying to all proceedings commenced on or after July
30, 2002 alleging conduct not previously time-barred.
This latter interpretation forecloses any potential de-
fendant's argument that Sarbanes-Oxley should apply
only to conduct oceurring on or after the statute’s en-
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actment date. Such an argumen>~-duld forbid plain-
tiffs alleging, for example, conduct that occurred in the
months immediately preceding Sarbanes-Oxley from
bringing claims within the Sarbanes-Oxley time limi-
tations. Section 804(b) clearly forecloses this potential
argument, but does not necessarily open the door for
L-3's claim.

The language of § 804(c) further bolsters a finding
that § 804(b) is ambiguous. Section 804(c) states that,
“Nothing in this section shall create a new, private right
of action.” Pub. L. 107-204, Title VIll, § 804(c).
Allowing a claim to proceed when it had previously
been time-barred is arguably comparable to creating a
new right of action.

Furthermore, Congress has expressed its unambiguous
intention to apply statutes of limitations to time-barred
claims. See e.g. Riegle-Neal Interstate [*18] Bank-
ing and Branching Efficiency Act of 1994, 72 U.S.C.
§ 1821(d)(14)(C)(i) (1994) (amending the Act to pro-
vide that "the Corporation may bring an action. . .
on such claim without regard to the expiration of the
statute of limitation applicable under State law"); and
the Higher Education Technical Amendments of 1991,
20 U.S.C. § 1091afa}(2) (eliminating statute of limi-
tations with regard to recovering on defaulted student
loans by stating "no limitation shall terminate the pe-
riod within which suit may be filed."”) The fact that a
statute of repose is at play here, rather than a statute of
limitations as in the above cases, makes the need for
Congressional clarity even greater. né

-------------- Footnotes - - - - - - -

n6 Several courts have found that rights
of repose are substantive and not procedu-
ral. See Kaplan v. Shure Bros., Inc., 153
F3d 413, 422 (7th Cir. 1998) [HN10I("A
statute of repose is essentially different from
a statute of limitations, in that a limitations
statute is procedural, giving a time limit
for bringing a cause of action, with the
time beginning when the action has ripened
or accrued; while a repose statute is a sub-
stantive statute, extinguishing any right of
bringing the cause of action, regardless of
whether it has accrued.") {internal citation
omitted): Stuart v. American Cyanamid
Co., 158 F3d 622, 627 (2d Cir. 1998)
("a statute of repose may bar commence-
ment of an action even before the cause of
action accrues"); Christ v. Prater Indus.,
Inc., 67 F. Supp. 2d 491, 492 (E.D. Pa.
199]) (same); Crouch v. General Electric
Co., 699 F. Supp. 585, 592n.5 (S.D.Miss.
1988) ("Statutes of repose acquire a sub-
stantive character since they operate to ex-

tinguish not omfy the right to enforce a
remedy but the substantive right itself.”);
Moore v. Liberty Nat'l Ins. Co., 108 F.
Supp. 2d 1266, 1275 (N.D.Ala. 2000)
(same). Regarding statutes of repose as
substantive rights suggests an even greater
presumption against permitting new legis-
lation to open the gates to claims that had
already been time-barred.

[*19]

Plaintiff urges me to study Sarbanes-Oxley's legisla-
tive history for insight into Congress's intent. Such
an inquiry would be inappropriate in light of the re-
quirement that the statute be unambiguous. [t is not
impossible that Congress did in fact intend claims like
L-3's 1o be revived, but the statute is not "so clear
that it could sustain only one interpretation.” Lindh,
521 US. at 328 n.4. n7 Therefore, the statute can-
not overcome the presumption against applying it to
previously time-barred claims.

-------------- Footnotes - - - - - - -

n7 Also finding ambiguity in the Sarbanes-
Oxley context are: EMAC, 295 F Supp.
2dat 312, Roberts, 2003 U.S. Dist. LEXIS
5676, 2003 WL 1936116, at *3. Glaser,
303 F. Supp. 2d at 734, Heritage Bond,
289 F. Supp. 2d ar 1148; Worldcom, 2004
U.S. Dist. LEXIS 11696, 2004 WL 1435356,
ar *7. and Lieberman, 2004 U.S. Dist.
LEXIS 11553, 2004 WL 1396750, at *3.

Because the language of § 804 is ambiguous, 1 am
bound to apply the Landgraf-Hughes presumption against
revival of time-barred {*20] claims. Under the Lampf
statute of limitations, plaintiff's claims were time-barred
after August 13, 2001 - nearly a year before Sarbanes-
Oxley was passed. | will therefore dismiss plaintiff's
16(b) and 20(a) claims.

B. Jurisdiction over State Law Claims

[HN11]1 have discretion as to whether to retain supple-
mental jurisdiction over the state law claims in light
of my dismissal of the federal claims. 28 U.S.C. §
1367(c)(3). The Third Circuit has instructed that,
"where the claim over which the district court has
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original jurisdiction is dismisseu™==fore trial, the dis-
trict court must decline to decide the pendent state law
claims unless considerations of judicial economy, con-
venience, and fairness to the parties provide an affir-
mative justification for doing so." Hedges v. Musco,
204 F3d 109, 123 (3d Cir. 2000). No scheduling
order has been entered in this case, thus alleviating
any concerns about judicial economy and fairness to
the parties. | find no affirmative justification for de-
ciding these pendent state law claims, and decline to
exercise supplemental jurisdiction over them. Under

28 U.S.C. 1367(d);1*21) plaintiff has thirty days to
file its surviving claims in state court.

ORDER

AND NOW, this dayof 2004, defendants’ mo-
tions to dismiss (Docket # 16, Docket # 22 and Docket
# 23) are GRANTED. This matter is DISMISSED.
The Clerk's Office shall mark this case closed for sta-
tistical purposes.

ANITA B. BRODY, I.
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1.B. HANAUER & COMPANY, Defendants
CIVIL ACTION NO. 03-2317
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF PENNSYLVANIA
2004 U.S. Dist. LEXIS 11553; Fed. Sec. L. Rep. (CCH) P92,850

Tune 21, 2004, Decided

PRIOR HISTORY: Lieberman v. Cambridge Part-
ners, LLC, 2003 U.S. Dist. LEXIS 23732 (E.D. Pa.,
Dec. 16, 2003)

DISPOSITION: Defendant’s motion to dismiss amended

class action complaint granted. All claims against De-
fendant J.B. Hanauer & Company dismissed with prej-
udice.

CASE SUMMARY

PROCEDURAL POSTURE: In an amended class ac-
tion complaint, plaintiff investor sued defendant un-
derwriters, alleging violations of §§ 12(a)(2) and 15
(15 U.S.C.S. §§ 771(a}2), 770) of the Securities Act
of 1933, §§ 10(b) and 20(a) {15 U.5.C.5. 8§ 78j(b),
78t(a)) of the Securities Exchange Act of 1934, and
Rule 10b-5, 17 C.E.R. § 240.10b-5. One underwriter
moved to dismiss.

OVERVIEW: The investor purchased bonds on April
21, 1998 and filed the initial complaint on April 14,
2003. The investor contended that because he com-
menced the matter after the July 30, 2002 enactment
of the Sarbanes-Oxley Act of 2002 (SOA), Pub. L.
No. 107-204, 116 Stat. 745 (codified in part at
28 U.S.C.S. § 1658(b)), the SOA's longer limitations
and repose periods applied. The investor's § 10{b)
and Rule 10b-5 claims were already time-barred when
Congress enacted the SOA. The court determined that
the § 10(b) and Rule 10b-5 claims were time-barred
because it was impermissible to utilize SOA § 804 to
revive claims that were time-barred when the SOA took
effect on July 30, 2002, regardiess of whether the case
was filed before or after July 30, 2002. The court de-
termined that the investor's claims under § 12(a)X2) of
the Securities Act of 1933 were also untimely and the
SOA's longer statute of limitations and repose periods
did not apply to the claims. Finally, the claims under
§ 15 of the Securities Act of 1933 and § 20(a) of the
Securities Exchange Act of 1934 were barred because
they were derivative of the untimely claims.

OUTCOME: The court granted the underwriter's mo-
tion to dismiss and dismissed with prejudice the claims
against that underwriter. The court ordered the in-
vestor 1o show cause why all claims against the other
underwriter should not be dismissed without prejudice.

CORE TERMS: time-barred, repose, statute of lim-
itations, revive, limitations period, three-year, fails
to state, one-year, accrued, Exchange Act, misleading
statement, right of action, actions filed, equal force,
filing date, retroactively, retroactive, derivative, de-
ficient, discovery, untimely, analyses, expired, stale,
prior opinion, reconsideration, contradict

LexisNexis(TM) Headnotes

Securities Law > Bases for Liability > Deceptive De-
vices

Governments > Legislation > Statutes of Limitations >
Time Limitations

(HN1]Actions under § 10(b) (15 U.5.C.S. § 78j(b)) of
the Securities Exchange Act of 1934 and Rule 10b-5,
17 C.ER. § 240.10b-5, are governed by the statute of
limitations and repose contained in §9e) (15U.S.C.S.
§ 78i(e)yof the Securities Exchange Actof 1934, which
requires that such actions be brought within one year
after discovery of the facts constituting the violation
and within three years after such violation.

Securities Law> Bases for Liability > Deceptive De-
vices

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN2]With enactment of the Sarbanes-Oxley Act of
2002 (SOA), Pub. L. No. 107-204, 116 Stat. 745
(codified in part at 28 U.S.C.S. § 1658(b)), Congress
has extended the limitations/repose periods for § 10(b)
(15 U.S.C.S. § 78j(b)) of the Securities Exchange Act
of 1934 and Rule 10b-5, 17 C.E.R. §240. 10b-5, claims
from the one-year/three-year periodtoa two-year/five-
year period. SOA § 804(a). In addition, Congress has
directed that the new, longer limitations period shall
apply to all proceedings addressed by this section that
commenced on or after the date of enactment, July 30,
2002, of this Act. SOA § 804(b). Congress has also
provided that nothing in this section shall create anew,
private right of action. SOA § 804(c).

Securities Law > Bases for Liability > Deceptive De-
vices

Governments> Legislation > Effect & Operation>
Prospective & Retrospective Operation
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2004 U

Governments > Legislation > Si__.es of Limitations >
Extension & Revival

[HN3]Itis impermissible to utilize § 804 of the Sarbanes-
Oxley Act of 2002 (SOA), Pub. L. No. 107-204, 116
Stat. 745 {codified in part at 28 U.5.C.5. § 1658(b)),
to revive claims that were time-barred when the SOA
took effect on July 30, 2002, regardless of whether
the case pursuing those claims was filed before or af-
ter July 30, 2002.

Securities Law > Bases for Liability > Civil Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN4]To be timely, aclaimunder § 12(a)(2) (15 U.5.C.S.

§ 77Ka)(2)) of the Securities Act of 1933 must be
brought within one year of discovery of an alleged
misleading statement (or within one year of when due
diligence would have uncovered an alleged misleading
statement), or, under the three-year statute of repose,
within three years atter the plaintiff purchased the se-
curity. /15 US.C.S. § 77m.

Securities Law > Bases for Liability > Civil Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN5]The Sarbanes-Oxley Act of 2002's, Pub. L.
No. 107-204, 116 Stat. 745 {codified in part at 28
[.85.C.S. § 1658(b)), longer statute of limitations and
repose periods do not apply to § 12(a)(2) (15 U.S.C.S§.
§ 771(a)(2)) of the Securities Act of 1933 claims.

Securities Law> Bases for Liability> Controlling
Persons Liability

(HN6]Section 20(a) (/5 U.5.C.§. § 781(a)) of the Secu-
rities Exchange Act of 1934 plainly requires the plain-
tiff to prove that the "controlled person” is liable under
the Securities Exchange Act of 1934. If no controlled
person is liable, there can be no controlling person
liability.

COUNSEL: [*1] For IRVIN S. LIEBERMAN, AND

ALL OTHERS SIMILARLY SITUATED, Plaintiff: JOHN

F. INNELLI, INNELLI ROBERTSON, PHILADEL-
PHIA, PA. MICHAEL J. MOLDER, LAW OFFICES
OF MICHAEL J. MOLDER, WYNNEWOOD, PA.

For 1.B. HANAUER & CO., Defendant: JACQUE-
LYN I. AGER, CONRAD O'BRIEN GELLMAN &
ROHN PC, PHILADELPHIA, PA. LAWRENCE M.
ROLNICK, LOWENSTEIN SANDLER PC, ROSE-

LAND, NJ. ROBERT N. FELTOON, CONRAD O'BRIEN
GELLMAN & ROHN PC, PHILADELPHIA, PA, THOMAS

E. REDBURN, JR., LOWENSTEIN SANDLER PC,
ROSELAND, NJ.

JUDGES;: CYNTHIA M. RUFE, 1.
OPINIONBY: CYNTHIA M. RUFE
OPINION: MEMORANDUM OPINION AND OR-

@ LexisNexis

t, LEXIS 11553; Fed. Sec. L. Rep. (Cf

DER —

RUFE, J.

In this putative securities class action, Plaintiff Irvin
S. Lieberman proceeds against Defendants Cambridge
Partners, L.L.C. ("Cambridge") and J.B. Hanauer &
Company ("Hanauer”), two underwriters of debt secu-
rities issued by the Allegheny County Industrial De-
velopment Authority ("ACIDA"). Plaintiff filed his
initial Complaint on April 14, 2003, advancing claims
under sections 12f{a}(2) and 15 of the Securities Act of
1933 ("Securities Act"y, 15 US.C. §§ 771, 770. On
August 25, 2003, after more than 120 days had passed
without filing of proof of service on either [*2] defen-
dant, the Court issued an Order 1o Show Cause why
the matter should not be dismissed without prejudice
under Federal Rule of Civil Procedure 4(mj. Plain-
tiff responded by explaining that his efforts to locate
Cambridge had been unsuccesstul. As to Hanauer,
however, Plaintiff enclosed proof of timely service and
a stipulation of counsel permitting Hanauer approxi-
mately thirty days to respond to the Compiaint, which
the Court approved.

Thereafter, Hanauer moved to dismiss the Complaint
on three grounds: (1) improper service; (2) Plaintiff’s
section 12(a)(2) claim is time-barred and fails to state a
claim upon which relief can be granted; and (3) Plain-
tiff's section 15 claim fails to state a claim because it
is predicated on Plaintiff's deficient section 12(a}(2)
claim. On December 16, 2003, the Court dismissed
without prejudice Plaintiff's claims against Cambridge
for failure to effect timely service. The Court also dis-
missed Plaintiff's claims against Hanauer for failure
1o state a claim, concluding that as tax-exempt indus-
trial development bonds, the ACIDA bonds are ex-
pressly exempt from the liability provisions of section
12(a)(2). Lastly, [*3] the Court dismissed Plaintiff's
claim under section 15 of the Securities Act because
a successful section 12 claim is a precondition 10 a
successful secrion 15 claim. The Court dismissed all
claims against Hanauer with prejudice without reach-
ing any of Hanauer's alternative arguments. nl

-------------- Footnotes - - - - - - -

nl See Lieberman v. Cambridge Parners,
LLC, 2003 WL 22999217, 2003 U.S. Dist.
LEXIS 23732,

Plaintiff filed a Motion for Reconsideration and rep-
resented therein that "since the issuance of the Court's
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opinion, individuals with first howknowledge of the
workings of . entities involved in the events
giving rise to this action have provided information
which would enable the filing of an amended com-
plaint to address all of the issues raised by Hanauer.”
n2 Accepting this representation as true and to ensure
that Plaintiff received a full opportunity to present his
claims, the Court granted leave to amend the Com-
plaint but specifically denied the Motion "insofar as it
challenges, contradicts or seeks reconsideration of any
of the legal conclusions” [*4] in the Court's December
16, 2003 Memorandum Opinion and Order. n3

n2 P1.’s Mot. for Recons, at 5.

n3 Qrder of Jan. 30, 2004.

On February 19, 2004, Plainiff filed an Amended
Class Action Complaint against Cambridge and Hanauer.
In addition to reasserting claims under sections 12(a)(2)
and 15 of the Securities Act, Plaintiff added new claims
under Securities and Exchange Commission Rule 10b-
5("Rule 10b-5"), 17 C.FR. § 240.10b-5, and sections
10¢b) and 20(a) of the Securities Exchange Act of 1934
("Exchange Act"), 15 U.S.C. §§ 78j(b), 78t(a).

Presently before the Court is Hanauer’s Motion to
Dismiss the Amended Class Action Complaint, which
seeks dismissal for the following reasons: (1) Plain-
tff's claims under section 12(a)(2) of the Securities
Act. section 10(b) of the Exchange Act and Rule 10b-
5 are time-barred by applicable statutes of limitations
and repose; (2) Plaintiff's claim under section 12(a)(2)
of the Securities Act fails to state a valid [*5] legal
claim for substantially the same reasons outlined in
the Court's December 16, 2003 Memorandum Opin-
ion and Order: (3) Plaintiff fails to plead the element of
scienter with the requisite particularity for his claims
under section 10(b) of the Exchange Act and Rule | 0Ob-
5; (4) Plaintiff's claims under section ! 5 of the Secu-
rities Act and section 20(a} of the Exchange Act fail
because there are no underlying violations by a person
allegedly being controlled; and (5) Plaintiff has not
properly served Hanauer.

Today the Court holds that the applicable statutes of
limitations and repose bar Plaintiff's claims. The Court
will not restate the factual background of this matter
as it is already set forth in the Court's prior opinion.
Only the bare adjudicative facts are discussed below.
n4

370f1 :
/e 82 PagelD #:2862

nd The familiar Rule 1 2(b)(6) standard gov-
ems. See Brody v. Hankin, 299 F. Supp.
2d 454, 457-58 (E.D. Pa. 2004) (outlining
standard of review for motion to dismiss
pursuant to Rule 12(b) (6)). The Coun as-
sumes for purposes of today's decision that
service upon Hanauer was proper.

[*6]

Plainiiff purchased the ACIDA bonds on April 21,
1998. It was not until almost five years later, however,
that Plaintiff filed the initial Complaint on April 14,
2003. Taking the ailegations in the light most favor-
able o Plaintiff, the subsequent Amended Class Action
Complaint arises out of the same conduct and transac-
tions set forth in the initial Complaint. Therefore, it
relates back to the filing date of the initial Complaint
pursuant to Federal Rule of Civil Procedure 15(c)(2).
Hanauer concedes this point for purposes of its Mo-
tion. nj

n5 See Mem. of Law in Supp. of Mot. to
Dismiss at 6 n.1.

Prior to July 30, 2002, when Congress enacted the
Sarbanes-Oxley Act of 2002 ("SOA™), n6 claims under
section 10(b) of the Exchange Act and Rule 10b-5 were
governed by the Supreme Court's ruling in Lampf,
Pleva, Lipkind, Prupis & Petigrow v. Gilberison, 501
U/S. 350, 115 L. Ed. 2d 321, 111 8. Ct. 2773 {1991).
There, the Court held that [HN 1]actions under section
10(b) and Rule 10b-5 [*7] are governed by the statute
of limitations and repose contained in section 9e) of
the Exchange Act, which requires that such actions be
brought "within one year after discovery of the facts
constituting the violation and within three years after
such violation." n7

n6é Pub. L. No. 107-204, 116 Stat. 745
(codified in part at 28 U.§.C.A. § 1658(b)
(West Supp. 2004)).

al 507 US. at 364 & n.9; see also sec-
tion 9¢e) of the Exchange Act, /5 US.C
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[HN2]With enactment of the SOA, Congress extended
the limitations/repose periods for section 10(b) and
Rule 10b-5 claims from the one-year/three-year period
outlined in Lampf to a two-year/five-year period. n8
In addition, Congress directed that the new, longer
limitations period "shall apply to all proceedings ad-
dressed by this section that commenced on or after the
date of enactment {July 30, 2002] of this Act." n9
Congress also provided that "nothing in this section
shall create a new, [*B] private right of action.” nl0
Plaintiff contends that because he commenced this mat-
ter on April 14, 2003 -- after the July 30, 2002 enact-
ment of the SOA -- the SOA’s longer limitations/repose
periods apply. If that is the case, this action was timely-
filed on April 14, 2003, which is within five years of
the alleged April 21, 1998 violation, when Hanauer
commenced the sale of the ACIDA bonds.

n§ SOA § 804(a).
n9 1d. § 804(b).
nl0 Id. § 804(c).

Harnauer responds by noting that Plaintiff’s section
10¢b) and Rule 10b-5 claims were already time-barred
when Congress enacted the SOA. That is, under pre-
SOA taw, Plaintiff's claims were governed by Lampf’s
one-year/three-year limitations/repose period. Having
alleged that the violation occurred on April 21, 1998
when Hanauer brought the ACIDA bends to market,
the three-year statute of repose expired on April 22,
2001 -- well before the SOA took effect on July 30,
2002 and long before Plaintiff filed suit on April 14,
2003, Therefore, argues Hanauver, [*9] applying the
SOA's longer limitations period to Plaintiff's section
10(b) and Rule 10b-5 claims would revive stale claims
and thus be contrary to SOA § 804(c)'s prohibition
against creating a "new, private right of action.” In ad-
dition, it argues, because the SOA lacks a clear state-
ment directing courts to apply the longer limitations
period retroactively to revive time-barred claims, the
Court must adhere to the firmly-rooted presumption
against retroactive legislation and can only apply the
longer limitations period to claims that had accrued

but had not become time-barred before enactment of

the SOA. nll

@ LexisNexis'

. LEXIS 11553; Fed. Sec. L. Rep. (C{ 2.8

nll See Landgraf v. USI Film Prods., 511
US. 244, 265, 128 L. Ed. 2d 229, 114 S.
Cr. 1483 (1994) ("the presumption against
retroactive legislation is deeply rooted in
our jurisprudence, and embodies a legal
doctrine centuries older than our Repub-
lic™y; see also Hughes Aircraft Co. v. United
States ex rel. Schumer, 520 U.S. 939, 950,
138L.Ed. 2d 135, 1178. Ct. 1871 (1997)
("extending a statute of limitations after
the pre-existing period of limitations has
expired impermissibly revives a moribund
cause of action . a newly enacted
statute of limitations may not be applied
retroactively to revive a plaintiff's claim
that was otherwise barred under the old
statutory scheme”).

[*10]

Several courts have adopted these arguments. Those
courts set forth thorough and persuasive analyses demon-
strating that [HN3]it is impermissible to utilize SOA
§ 804 to revive claims that were time-barred when
the SOA took effect on July 30, 2002, regardless of
whether the case pursuing those claims was filed be-
fore or after July 30, 2002. The Court agrees with
those decisions and adopts their rationales as though
restated herein. nl12 Accordingly, Plaintiff's section
10(b} and Rule 10b-5 claims are time-barred and must
be dismissed.

nl2 Newby v. Enron Corp. (In re En-
ron Corp. Sec. Derivative & "ERISA”
Litig.), 2004 U.S. Dist. LEXIS 8158, No.
MDL-1446, Civ.A.H-01-3624, 2004 WL
405886, at *12-17 (5.D. Tex. Feb. 25,
2004) (concluding that SOA's longer lim-
itations periods apply to actions filed after
July 30, 2002 "based on underlying con-
duct that occurred before the enactment of
the [SOA] as long as such claims were not
time-barred by the Lampf statute of lim-
itations and/or repose controlling before
July 30, 2002"); Great §S. Life Ins. Co. v.
Enter. Mortg. Acceptance Co., LLC (In
re Enter. Mortg. Acceptance Co., LLC,
Sec. Litig.), 295 F. Supp. 2d 307, 312-17
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(S.D.N.Y. 2003) (concludiry_.at Congress
did not intend the SOA to revive previ-
ously time-barred claims, and that reviv-
ing time-barred claims would contradict
SOA § 804(c)'s proscription against creat-
ing new private rights of action); Glaser v.
Enzo Biochem, Inc., 303 F. Supp. 2d 724,
732-34 (E.D. Wa. 2003) ("Congress's pro-
vision that the statute of limitations would
apply to all proceedings commenced on or
after July 30, 2002, applies only to actions
that may have accrued but that were not
time-barred under the previous one-year
limitations period."); In re Heritage Bond
Litig., 289 F. Supp. 2d 1132, 1147-48
(C.D. Cal. 2003) ("While the amended
statute of limitations may apply to pro-
ceedings filed after passage of the {SOA],
it cannot apply to claims already barred
at the time of its enactment, regardless of
the filing date."); cf. ATO RAM II, Lid.
v. SMC Multimedia Corp., No. 03 Civ.
5569 (HB), 2004 U.S. Dist. LEXIS 5810,
at ¥]7-19 (S.D.N.Y. Apr. 7, 2004} (noting
that "many courts have interpreted [SOA
§ 804] to mean[] that the extended statute
of limitations applies to private securities
tfraud claims that had accrued at the time
of enactment, but were not already time-
barred,” but finding the plaintiffs’ claims
were timely because those claims were not
yet barred when the SOA was enacted). Al-
though some of these cases deal with ac-
tions filed before enactment of the SOA and
thus by the terms of § 804(b) are not gov-
erned by the SOA's longer limitations peri-
ods, their analyses as to whether Congress
intended the SOA to revive stale claims --
regardless of when an action is commenced
-- apply with equal force to the case at bar.

Roberts v. Dean Winer Reynolds, Inc.,
2003 U.S. Dist. LEXIS 5676, No. 8:02-

CV.2115-T-26EAJ, 2003 WL 1936116 (M.D.

Fla. Mar. 31, 2003) reached the opposite
conclusion, but its reasoning rests on un-
persuasive citations to the SOA's legisla-
tive history. The Court agrees with those
courts that have concluded that Roberts
should be rejected. See Newby, 2004 U.S.
Dist. LEXIS 8158, 2004 WL 405886, at
*[2 n.39; Great S. Life, 295 F. Supp. 2d
ar 316-17.

@ LoxisNexis:

Plaintiff's claims unwet section 12(a)(2) of the Secu-
rities Acr are also untimely. [HN4]To be timely, such
a claim must be brought within one year of discovery
of an alleged misleading statement (or within one year
of when due diligence would have uncovered an al-
leged misleading statement), or, under the three-year
statute of repose, within three years after the plaintiff
purchased the security. nl3 Applying the three-year
statute of repose, Plaintiff’s section 12(a){2) claim be-
came lime-barred three years after the April 21, 1998
purchase date, or on April 22, 2001. Because Plain-
tiff did not file suit until April 14, 2003, Plaintiff's
section 12(a)(2) claim is time-barred.

As with his section 10(b) and Rule 10b-5 claims, Plain-
tiff seeks to revive his section 12(a)(2) claim via SOA
§ 804. However, this Court agrees with the sev-
eral courts that have held that [HNS5]the SOA's longer
statute of limitations and repose periods do not ap-
ply to section 12(a)(2} claims. nl4 Even if [*12)- the
SOA did apply, for the same reasons set forth above
with respect to Plaintiff's section 10(b) and Rule 10b-5
claims, the SOA cannot permissibly rescue Plaintiff's
otherwise time-barred section 12(a){2) claim.

nl4 E.g., In re FirstEnergy Corp. Sec.
Litig., 316 F Supp. 2d 581, 2004 U.S.
Dist. LEXIS 7604, No. 5.03-CV-1684,
- F Supp. 2d --, 2004 WL 938440, a
*12 (N.D. Ohio May 3, 2004); ATO RAM
II. 2004 U.S. Dist. LEXIS 5810, at *15,
Lawrence E. Jaffe Pension Plan v. House-
hoid Int'l, Inc., No. 02 C 5893, 2004 U.S.
Dist. LEXIS 4659, at *38-39 (N.D. 1ll.
Mar, 22, 2004) (noting that every court to
consider the question has concluded that
section 12{a)(2) claims are not covered by
the SOA).

Finally, as noted in the Court's prior opinion, Plain-
tiff’s claim under section 15 of the Securities Acl is
derivative of his claim under secrion 12, nl5 Ac-
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cordingly, the failure of Plaintifi"><.aim under section
12{a)(2) of the Securities Act sounds the death knell for
his claim under section 15 as well. Similarly, [*13]
Plaintiff's claim under section 20{a) of the Exchange
Act is derivative of his claims under section 10¢b} and
Rule 10b-5, so the untimely filing of these claims also
bars recovery under section 20(a). nlé

nl5 2003 U.S. Dist. LEXIS 23732, 2003
WL 22999217, at *4; 2003 U.S. Dist. LEXIS
23732, at *15-16.

nl6 Shapiro v. UJB Fin. Corp., 964 F.2d
272, 279 (3d Cir. 1992) [THN6]("{Section
20(a}] plainly requires the plaintiff to prove

. that the "controlled person” is liable
under the [Exchange] Act. If no controlied
person is liable, there can be no controlling
person liability.”); see also Dalicandro v.
Legalgard, Inc., Civ. A. No. 99-3778,
2004 U.S. Dist. LEXIS 2253, at *16 (E.D.
Pa. Jan. 21, 2004) (holding that statute of
limitations for claims brought pursuant to
section 10{h) applies with equal force to
claims brought pursuant to section 20(a)
of the Exchange Act); In re Heritage Bond
Litig., 289 F. Supp. 2d ar 1148 (conclud-
ing claims under section I0(b) and section
20(a) are "likely™ governed by same statute
of limitations).

[*14]

Although Plaintiff's claims against Cambridge appear

to be identical 1o its @eficient claims against Hanauer,
Cambridge has not entered an appearance in this case,
nor has Plaintiff had an opportunity to argue the merits
or viability of its claims against Cambridge. Accord-
ingly, the Court will not address sua sponte the merits
of Plaintiff's claims against Cambridge. However, as
of today, more than 120 days have passed since the fil-
ing of the Amended Class Action Complaint, and the
docket does not reflect service thereof on Cambridge.
Therefore, today the Court issues an Order 1o Show
Cause why the remaining claims against Cambridge
should not be dismissed without prejudice pursuant to
Federal Rule of Civil Procedure 4(m).

An appropriate Order follows.
ORDER

AND NOW, this 21st day of June, 2004, upon consid-
eration of Defendant J.B. Hanauer & Company's Mo-
tion to Dismiss the Amended Class Action Complaint
[Doc. # 21], Plaintiff's Opposition thereto [Doc. #
25], Defendant's Reply [Doc. # 29], Plaintiff's Sur-
Reply [attached to Doc. # 30], and for the reasons
set forth in the attached Memorandum Opinion, it is
hereby [*15] ORDERED that Defendant's Motion is
GRANTED. All claims against Defendant J.B. Hanauer
& Company are DISMISSED WITH PREJUDICE.

It is further ORDERED that Plaintiff shall, within
seven (7) days of the date of this Order, show cause
why all claims against Defendant Cambridge Partners,
L.L.C. should not be dismissed without prejudice pur-
suant to Federal Rule of Civil Procedure 4(m).

It is so ORDERED.
BY THE COURT:
CYNTHIA M. RUFE, J.
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MARIA A. MUHAMMA > _aintiff, v. VILLAGE OF BOLINGBROO)\f.JLINGBROOK POLICE
DEPARTMENT, CHIEF KENNETH EACH, COMMANDER KEITH GEORGE, SERGEANT MICHAEL
JOHNSTONE, Defendants

No. 02 C 3770
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF [LLINOIS, EASTERN DIVISION
2004 U.S. Dist. LEXIS 12726

July 6, 2004, Decided
July 8, 2004, Docketed

DISPOSITION: [*1] Defendants” motion to dismiss
granted in part and denied in part. Plaintiff's ADEA
claim against defendant Bolingbrook Police Depart-
ment dismissed. Defendants' motion to dismiss Muham-
mad's Section 1983 claim against her superior officers
denied.

CASE SUMMARY

PROCEDURAL POSTURE;: Plaintiff employee sued
defendants, a police department, a village, and su-
perior officers, alleging that she was discriminated
against in violation of Title VII of the Civil Rights
Act of 1964 (Title VID), 42 U.5.C.S5. § 2000¢ et seq.,
the Age Discrimination in Employment Act (ADEA),
29 US.C.5. § 621, and 42 U.S.C.S. § 1983. Defen-
dants moved to dismiss the ADEA claim against the
department and the 42 U.S.C.5. § 7983 claim against
the officers.

OVERVIEW: The department argued that the employee's

ADEA claim must have been dismissed because it was
not a proper defendant for such a claim. Although

caselaw on ADEA claims against law enforcement agen-
cies was sparse, defendants analogized to Title VII,

pointing out that, under that statute, police depart-
ments were neither an employer, nor a proper defen-

dant. The court found that the same logic applied
to the employee’s ADEA claim. The village was the
proper defendant for the employee’s ADEA claim and
naming the department as a defendant in that claim
added nothing to the complaint. As to the 42 U.S.C.S.

§ 7983 claim, although the employee had not made
specific factual allegations against each defendant by
name, the gravamen of her complaint was clear. She
ciaimed that defendants denied her several promotions
due to her age and gender despite her excellent quali-
tications. The employee described her claim in great
detail, identifying each of the promotions she was de-

nied, naming the officers who received the promotion,

and describing the age and education of the promoted
officers. The employee provided enough information
to place her superior officers on notice of the claims
against them.

OUTCOME: Defendants' motion to dismiss was granted

as to the ADEA claim and was denied as to the civil

rights claim. The employee's ADEA claim against the
police department was dismissed.

CORE TERMS: motion to dismiss, renewed motion,
promotion, notice, police departments, national ori-
gin, legal existence, reasons stated, discriminated, mu-
nicipality, religion, naming, gender

LexisNexis(TM) Headnotes

Civil Procedure> Pleading & Practice > Defenses,
Objections & Demurrers> Failure to State a Cause
of Action

{HN1]When ruling on a motion to dismiss pursuant
to Fed. R. Civ. P. 12(b)(6), the court accepts the
factual allegations made in a plaintiff's complaint as
true, The court will then consider whether any set of
facts, consistent with the allegations, could support the
plaintiff's claim for relief.

Civil Procedure > Pleading & Practice > Pleadings >
Interpretation

[HN2]A complaint need only contain enough facts to
put a defendant on notice of the claim so that an answer
can be tiled.

Civil Procedure> Pleading & Practice> Defenses,
Objections & Demurrers> Failure to State a Cause
of Action

Civil Procedure > Joinder of Claims & Parties> Self-
Representing Parties

[HN3]Dismissal should be granted only if it is "beyond
doubt” that a plaintiff cannot prove any facts to support
a claim entitling the plaintiff o relief. In that inquiry,
complaints prepared pro se are given greater latitude.

Civil Procedure> Pleading & Practice> Defenses,
Objections & Demurrers> Failure to State a Cause
of Action

[HN4]Fed. R. Civ. P. 12(g) provides that any issues
or objections that a defendant fails to raise in the ini-
tial motion 1o dismiss are waived. Fed. R, Civ. P.
12(b)(6}.

Civil Procedure> Pleading & Practice> Defenses,
Objections & Demurrers> Failure to State a Cause
of Action
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[HN5]The purpose of Fed. Rx__« P 12(g) is to
prevent litiganis from unnecessarily delaying proceed-
ings at the pleading stage by interposing their defenses
piecemeal. However, a court might properly entertain
a second motion to dismiss if convinced that it is not
interposed for delay and that the disposition of the case
on the merits can be expedited by doing so.

Governments > Local Governments> Claims By &
Against

Constitutional Law > Civil Rights Enforcement > Civil

Rights Act of 1964

Labor & Employment Law > Discrimination > Title
vii

[HN6]Under Titie VII of the Civil Rights Act of 1964
(Title VII), 42 U.8.C. 8. § 2000e et seq., police depart-
ments are neither an employer, nor a proper defendant.
This is so because municipal police departments have
no legal existence independent from the municipality
that they serve. Rather, the municipality is responsi-
ble for the unlawful acts of its police department and,
therefore, is the proper defendant to a Title VII claim
alleging discrimination by that department.

Labor & Employment Law > Discrimination> Age
Discrimination> Coverage & Definitions

Labor & Employment Law> Discrimination > Title
Vi

[HN7]Courts often apply arguments of liability to Ti-
tle VII of the Civil Rights Act of 1964, 42 US.C.S. §
2000e et seq., and the Age Discrimination in Employ-
ment Act interchangeably.

COUNSEL: For MARIA A MUHAMMAD, plain-
tiff: Rex Lisle Sessions, Kevin M Cloutier, Winston
& Strawn LLP, Chicago, IL.

MARIA A MUHAMMAD, plaintiff, Pro se, Aurora,
11

For VILLAGE OF BOLINGBROOK, defendant: Daniel

C. Shapiro, Moss & Bloomberg, Ltd., Bolingbrook,

IL. James P. DeNardo, Kristin Dvorsky Tauras, McKenna,

Storer, Rowe, White & Farrug, Chicago, IL.

For BOLINGBROOK POLICE DEPARTMENT, KEN-
NETH EACH, Chief, KEITH GEORGE, Comman-
der, MICHAEL JOHNSTONE, Sergeant, defendants:
James P. DeNardo, Kristin Dvorsky Tauras, McKenna,
Storer, Rowe, White & Farrug, Chicago, IL.

JUDGES: JOAN B. GOTTSCHALL, United States
District Judge.

OPINIONBY: JOAN B. GOTTSCHALL

OPINION: ORDER AND MEMORANDUM OPIN-
ION

Maria A. Muham..==("Muhammad"), a police offi-
cer with the Bolingbrook Police Department {"Boling-
brook PD"), has sued Bolingbrook PD, the Village of
Bolingbrook (the "Village"), and several of her supe-
rior officers alleging that she was discriminated [*2]
against on the basis of age, race, national origin, reli-
gion and gender in violation of Title VII of the Civil
Rights Act of 1964 ("Title VII"), 42 U.S.C. § 2000¢,
el seq., the Age Discrimination in Employment Act
("ADEA"), 29 US.C. § 621, and 42 U.5.C. § 1983.
On November 4, 2002, defendants moved to dismiss
some of Muhammad's claims. This court granted de-
fendants' motion in part and denied it in part, dis-
missing (a) Muhammad's Title VII claim against Bol-
ingbrook PD because Bolingbrook PD is not an "em-
ployer” within the meaning of that act, (b) her Section
1983 claim against Bolingbrook PD because the de-
partment has no legal existence separate from the Vil-
lage and, therefore, is not a "person” against whom
a suit can be brought under that section, and (¢) her
Title VI and ADEA claims against her superior offi-
cers because there is no individual liability under those
statutes.

In their initial motion, defendants did not move to dis-
miss Muhammad's ADEA claim against Bolingbrook
PD or her Section 1983 claim against her superior offi-
cers. In the "renewed motion” before the court, defen-
dants now seek dismissal [*3] of those claims pursuant
to Federal Rule of Civil Procedure 12{b)(6). For the
reasons stated below, defendants' renewed motion to
dismiss is granted in part and denied in part. Muham-
mad's ADEA claim against defendant Bolingbrook PD
is dismissed. Defendants' motion to dismiss Muham-
mad's Section 1983 claim against her superior officers
is denied.

ANALYSIS

[HN1|When ruling on a motion to dismiss pursuant to
Fed. R. Civ. P 12(b)(6), the court accepts the factual
allegations made in the plaintiff's complaint as true.
Leatherman v. Tarrant County Narcotics Intelligence
and Coordination Unit, 507 U.S. 163, 164, 122 L. Ed.
2d 517, 1135, C1. 1160 (1993). The court will then
consider whether any set of facts. consistent with the
allegations could support plaintiff's claim for relief.
Bartholet v. Reishauer A.G., 953 F2d 1073, 1078
(7th Cir. 1992). [HN2]A complaint need only contain
enough facts to put the defendant on notice of the claim
so that an answer can be filed. Flannery v. Recording
Indus. Assoc. of America, 354 F3d 632, 639 (7th
Cir. 2004). [HN3]Dismissal should be granted [*4]
only if it is "beyond doubt" that the plaintiff cannot
prove any facts to support a claim entitling plaintiff to
relief. Haines v. Kerner, 404 U.S. 519, 520-521, 30
L. Ed. 2d 652, 92 5. Ct. 594 (1972). In that inquiry,
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complaints prepared pro se, suct.~. uhammad's, are
given greater latitude. /d.

Ordinarily, defendants’ renewed motion to dismiss would
be barred by Fed. R. Civ. P. 12(g), which [HN4]provides

that any issues or objections that the defendant fails to
raise in the initial motion to dismiss are waived. Fed.
R. Civ. P 12{b)(6). {HN5]The purpose of Rule 12{(g)
is to prevent litigants from unnecessarily delaying pro-
ceedings at the pleading stage by interposing their de-
fenses piecemeal. Donnelli v. Peters Secs. Co., 2002
U.S. Dist. LEXIS 16305, 2002 WL 2003217, *3 (N.D.
Hi. Aug. 29, 2002). However, "a court might prop-
erly entertain [a] second motion to dismiss if convinced
that it is not interposed for delay and that the dispo-
sition of the case on the merits can be expedited by
doing so.” /d. The court finds that defendants' re-
newed motion meets that standard: the motion does
not appear [*5] to have been filed to delay proceed-
ings and adjudication of this motion will narrow the
issues before the court, allowing it io resolve this mat-
ter more quickly. Failure to rule would result only in
unnecessary delay, expense and inconvenience for all
parties. Therefore, the court will address the merits
of defendants' motion.

1. Muhammad's ADEA Claim Against Bolingbrook
PD

Bolingbrook PD argues that Muhammad’s ADEA claim
must be dismissed because it is not a preper defendant
for such a claim. Although caselaw on ADEA claims
against law enforcement agencies is sparse, defendants
analogize to Title VII, pointing out that, [HN6Junder
that statute, police departments are neither an em-
ployer, nor a proper defendant. E.g., McCraven v.
City of Chicago, 18 F. Supp. 2d 877, 881 (N.D. Ill.
1998). This is so because, as this court held in dismiss-
ing Muhammad's Section 1983 and Title VII claims
against Bolingbrook PD, municipal police departments
have no legal existence independent from the munici-
pality that they serve. See Chan v. City of Chicago,
777 E Supp. 1437, 1442 (N.D. Ill. 1991); Collins v.
Village of Woodridge, 1995 U.S. Dist. LEXIS 15814,
1995 WL 632260,*] (N.D. Ill. 1995) [*6] . Rather,
the municipality is responsible for the unlawtul acts of
its police department and, therefore, is the proper de-
fendant to a Title VII claim alleging discrimination by
that department. McCraven I8 F. Supp.2d at 881. The
court finds that the same logic applies to Muhammad's
ADEA claim. See, e.g., EEOCv. AIC Sec. Investiga-
tions, Lid., 55 F 3d 1276, 1280 (7th Cir. 1995} (noting
that [HN7]courts often apply arguments of liability to
Title VII and the ADEA interchangeably}. The court
concludes that the Village of Bolingbrook, which is
already a party to this action, is the proper defendant
for Muhammad's ADEA claim and that naming Bol-

ingbrook PD as a ucrwrrilant in that claim adds nothing
to Muhammad's complaint. The court, therefore, dis-
misses Muhammad's ADEA claim as to Bolingbrook
PD.

II. Muhammad's Section 1983 Claims Against Her
Supervisors

Defendants also argue that Muhammad's complaint as
to the individual officers should be dismissed because
it "does not contain allegations against [them] in their
individual capacity.” However, that is not the case.
Although Muhammad has not made specific factual
allegations against [*7] each defendant by name, the
gravamen of her complaint is clear. She claims that de-
fendants denied her several promotions due to her age
and gender despite her "excellent qualifications.” nl
She describes her claim in great detail, identifying each
of the promotions she was denied, naming the officers
who received the promotion and describing the age and
education of the promoted officers. While she has not
specified each individual officer’s role in the promo-
tions process, she has provided enough information
to place her superior officers on notice of the claims
against them. The court finds that Muhammad's Sec-
tion 1983 claim meets the liberal notice pleading stan-
dard of Fed. R. Civ. P 8 and, therefore, defendants’
motion to dismiss that claim is denied.

n! Muhammad's Title VII claims that she
was discriminated against on the basis of
religion, color. national origin and race
have been dismissed because those claims
were not raised in her complaint before the
Equal Employment Opportunity Commis-
sion.

[*8]
CONCLUSION

For the reasons stated above, defendants’ motion to
dismiss is granted in part and denied in part. Plain-
tiff's ADEA claim against defendant Bolingbrook Po-
lice Department is dismissed. Defendants' motion to
dismiss Muhammad's Section 1983 claim against her
superior officers is denied.

JOAN B. GOTTSCHAILL
United States District Judge
DATE: July 6, 2004
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In Re Enron Corporation Secur.,~_,Derivative & "ERISA" Litigation; MARK ==WBY, ET AL., Plaintiffs VS.
ENRON CORPORATION, ET AL., Defendants; THE REGENTS OF THE UNIVERSITY OF CALIFORNIA, et
al., Individually and On Behalf of All Others Similarly Situated, Plaintiffs, VS. KENNETH L. LAY, etal.,
Defendants.

MDL-1446, CIVIL. ACTION NO. H-01-3624 CONSOLIDATED CASES
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF TEXAS, HOUSTON DIVISION
2004 U.S. Dist. LEXIS 8158

February 24, 2004, Decided
February 25, 2004, Entered

SUBSEQUENT HISTORY: Motion granted by, Mo-
tion denied by, Motion granted by, in part, Motion
denied by, in part, Dismissed by, in part Newby v. En-
ron Corp. (In re Enron Corp. Secs.j, 310 F. Supp.
24 819, 2004 U.S. Disi. LEXIS 8157 (S.D. Tex., Mar.
29, 2004)

PRIOR HISTORY: Newby v. Enron Corp. (inre En-
ron Corp. Sec., Derivative & "ERISA" Litig.), 2003
U.S. Dist. LEXIS 25038 (8.D. Tex., Dec. 10, 2003)

DISPOSITION: [*1] ICERS' motion to intervene as
a named plaintiff granted, but, at this time ICERS'
motion to intervene as a class representative denied as
premature.

CASE SUMMARY
PROCEDURAL POSTURE: In a securities fraud class

action, movant county employee retirement system sought

to intervene as a named plaintiff and as an additional
class representative for purchasers in nine offerings of
foreign debt securities during the relevant class period,
under Fed. R. Civ. P. 23(d)(2) and 24(b)(2).

OVERVIEW: The foreign debt securities claims were
noi time-barred because they were clearly filed within
the three-year statute of repose and neither the stock-
issuing company's bankruptcy nor a congressional in-
vestigation into that company's collapse triggered a
duty of reasonable investigation by the lead plaintiff.
Moreover, the lead plaintiff had timely investigated
and asserted the claims within one year of a published
Private Securities Litigation Reform Act notice. The
retirement system was allowed to intervene as a named
plaintiff because standing was not required for permis-
sive intervention. However, a ruling on the motion 10
intervene as a class representative was deferred as the
court had to first address pending motions to deter-
mine which parties and claims remained in the litiga-
tion. Because of the statutory privity/seller restriction,
while the retirement system was allowed to intervene
as a named plaintiff, under § 12(a)}{2), 15 US.C.S.
§ 771(a)(2), the system could only sue and serve as

a class representative for other purchasers for claims
against the entities that successfully sold to it or suc-
cessfully solicited its purchase of notes in a particular
offering.

QUTCOME: The motion to intervene as a named
plaintiff was granted, but the motion to intervene as
a class representative was denied without prejudice as
premature.

CORE TERMS: statute of limitations, investor, pur-
chaser, intervenor, class action, seller, time-barred,
class representative, inquiry notice, intervene, limita-
tions period, omission, motion to intervene, class cer-
tificarion, underwriter, juridical, entity, revive, per-
missive, discovery, offering, misrepresentation, one-
year, typicality, motions to dismiss, subclass, timeli-
ness, cause of action, retroactive application, retroac-
tively

LexisNexis(TM) Headnotes

Civil Procedure> Class Actions > Judicial Discre-
tion

[HN1]The language of Fed. R. Civ. P. 23(d)(2) em-
powers the court in any type of class action to en-
courage members of the class to intervene and present
claims or defenses, or otherwise to come into the ac-
tion. Pursuant to this Rule, the court has great dis-
cretion to allow intervention for two purposes: for the
protection of the members of the class or otherwise for
the fair conduet of the action. These two purposes mir-
ror the two types of intervention which Fed. R. Civ.
P. 24 allows intervention as of right and permissive
intervention.

Civil Procedure> Joinder of Claims & Parties> In-
tervention
[HN2]See Fed. R. Civ. P. 24(b)(2).

Securities Law> Bases for Liability > Civil Liability
[HN3]See 15 U.S.C.S. § 771(a).

Securities Law > Bases for Liability> Private Secu-
rities Litigation

[HN4]Courts in the Second Circuit repeatedly reject
as undermining the purpose of the Private Securities
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Litigation Reform Act the view T *~ 4 court must cob-
ble together a lead plaintiff group that has standing to
sue on all possible causes of action.

Securities Law > Bases for Liability > Deceptive De-
vices

[HNS5]Only purchasers or sellers of the securities in
dispute have standing to bring claims under § 10(b),
15 US.C.S. § 78i(b).

Civil Procedure > Jurisdiction> Subject Matter Ju-
risdiction > Jurisdiction Over Action

[HN6])The United States Court of Appeals for the Third
Circuit holds, and whose rule is now accepted by most
courts, that even though intervention contemplates an
existing suit in a court of competent jurisdiction, if the
original claims have been dismissed for lack of juris-
diction, a court has the discretion to treat a pleading
for intervention, where the intervenor has a separate
and independent basis for jurisdiction and where the
failure to adjudicate the claim will only result unnec-
essary delay, as a separate action that may continue¢
the suit. Furthermore if a named class representative
has standing at the time a class action suit is initiated,
the class action may proceed even if the class repre-
sentative’s claim becomes moot where the issues were
capable of repetition, yet evading review,

Securities Law > Bases for Liability > Deceptive De-
vices

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN7]A private right to bring ctaims under § 10(b), /5
U.5.C.8. § 78j(b) of the Securities Exchange Act is not
explicit, but judicially implied, and there is no express
statute of limitations directed to such a claim. Prior
to the passage of the Public Company Accounting and
Investor Protection Act of 2002 (popularly known as
the Sarbanes Oxley Act of 2002), Pub. L. No. 107-
204, 116 Stat. 745 (2002), regarding a private right
of action under § 10(b) and Rule 10b-5, 17 C.ER. §
240.10b-5, no action could be maintained to enforce
any liability created under the statute uniess brought
within one year after the discovery of the facts consti-
tuting the violation and within three years after such
violation. /5 U.S.C.8. § 78i(e).

Securities Law > Bases for Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations
[HN8]See /5 U.S.C.S. § 78i(e).

Securities Law > Bases for Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN9]To determine when the limitations period begins
to run under /5 U.S.C.5. § 78i(e), most of the Circuit
Courts of Appeals apply some version of the doctrine

of constructive or'i.“.'.:..lry notice. Under this doctrine,
the statute begins to run when the plaintiff has actual
knowledge of the facts giving rise to his claims or
has notice of facts that in the exercise of reasonable
diligence should have led to such knowledge.

Securities Law > Bases for Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN10}Some courts apply the term "storm warnings”
for circumstances which would suggest to an investor
of ordinary intetligence that he had been defrauded and
should trigger the duty of inquiry under /5 U.5.C.S.
§ 78i(e), although they do not agree on precisely what
constitutes such storm warnings. Whether the plaintiff
was aware of sufficient facts to put him on inquiry
notice is frequently inappropriate for resolution on a
motion to dismiss under Fed. R. Civ. P. 12(b)(6).

Securities Law > Bases for Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN11]To the question whether the limitations period
of 15 U.5.C.§5. § 78i(e)begins to accrue on the date
that sufficient storm warnings first appear or the later
date on which an investor, alerted by storm wamings
and thereafter exercising reasonable diligence, would
have discovered the fraud, the United States Court of
Appeals for the First Circuit holds that the later date
controls because the purpose of a discovery rule is to
protect plaintiffs who do exercise reasonable diligence
regarding available information and because such a
rule is fair to both plaintiffs and defendants since it
prevents premature suits while still requiring that a suit
be filed timely after the facts should have been discov-
ered. This inquiry-notice or storm-warning rule (as
opposed to actual notice) is the majority view.

Securities Law > Bases for Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN12]Deciding when a claimant is on inquiry notice
for purposes of 15 U.S.C.S. § 78i(e) requires a fact-
specific examination, and even then courts weigh those
facts differently. Among the circumstances found by
$Ome courts to constitute sufficient notice to be a storm
warning are disclosures in the media, a sudden drop
in stock price, filing for bankruptcy, an investigation,
or even warning in a prospectus.

Securities Law > Bases for Liability > Civil Liability

Gavernments > Legislation > Statutes of Limitations >
Time Limitations
[HN13]See 15 U.S.C.S. § 77m.

Securities Law > Bases for Liability > Deceptive De-
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vices P

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN14]See Public Company Accounting and Invester
Protection Act of 2002, Pub. L. No. 107-204, Title
VIII, § 804, 116 Stat. 745, 801, codified in part at 28
US.C.S8 §1658(b).

Securities Law > Bases for Liability > Deceptive De-
vices
[HN15]See I5 U.S.C.S. § 78(c)(47).

Governments > Legislation > Interpretation
[HN16]In construing a statute, a court should first ad-
dress the plain language of the provision, although
plain does not always mean indisputable or pellucid.
The court must examine not only the text of the dis-
puted provision, but also its relationship to the struc-
wre and the design of the statute as a whole to effect
a harmonious construction. Only if the statutory lan-
guage is opaque or ambiguous should the court address
the legislative history for guidance in construing a pro-
vision. Indeed, legislative history should be consulted
gingerly, if at all, in the aid of statutory construction.
Policy considerations cannot change the interpretation
of Congress's language, but they can contribute to an
understanding of that language. Employing these prin-
ciples, a court should adopt the most reasonable inter-
pretation of a provision,

Securities Law > Bases for Liability > Civil Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN17]Court decisions addressing the question regard-
ing claims under § i1, /5 US.C.S. § 77, and §
12(a)(2), 15 US.C.5. § 771(a)(2). hold that based on
the text of § 804, 28 U.5.C.S. § 1658(b), (extending
limitations period for claims involving fraud, deceit,
manipulation or contrivance in language mirroring that
of § 10(b), 15 U.S.C.5. § 78j(b), and Rule 10b-3, 17
C.FR. § 240.10b-5), where § 11, I5 US.C.S. § 77,
and § 12(a)(2), 15 U.S5.C.S. § 77/(a)(2), claims do not
require a showing of fraudulent intent, but are based
on negligence or strict liability, § 804's, 28 U.S.C.5.
§ 1658(b)'s, enlarged statute of limitations does not
apply, but § 13, 15 US.C.§. § 77m, governs.

Securities Law > Bases for Liability

Governments > Legistation > Statutes of Limitations >
Time Limitations

{HN18}The new statutory provision in § 804(b), 28
U.S.C.5. § 1658(b), clearly and unambiguously states
that the two-year/five-year limitations period shall ap-
ply to all proceedings addressed by this section that
are commenced on or after the date of enactment of
the Public Company Accounting and Investor Protec-
tion Act of 2002 (popularly known as the Sarbanes

Oxley Act of 20025-7ub. L. No. 107-204, 116 Stat.
745 (2002), i.e., July 30, 2002. The express language
of the statute does not include actions already pending
on the date of enactment.

Securities Law > Bases for Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN19]The United States District Court for the South-
ern District of Texas, Houston Division, finds that the
unambiguous text of § 804(b), 28 U.S.C.S. § 1658(b},
does not extend the new statute of limitations to claims
in suits pending at the date of enactment. It does apply
to subsequently filed actions based on underlying con-
duct that occurred before the enactment of the Public
Company Accounting and Investor Protection Act of
2002 (popularly known as the Sarbanes Oxley Act of
2002), Pub. L. No. 107-204, 116 Stat. 745 (2002),
as long as such claims were not time-barred by the
Lampf statute of limitations and/or repose controlling
before July 30, 2001,

Civil Procedure > Pleading & Practice > Pleadings >
Amended Pleadings

Civil Procedure > Pleading & Practice > Pleadings >
Supplemental Pleadings

[HN20]Suppiementation of a pleading under Fed. R.
Civ. P. 15(d) is used to set forth transactions or occur-
rences or events which have happened since the date
of the pleading sought to be supplemented, relating to
events that have transpired since the date of the party’s
most recent pleading. In contrast, amendment under
Fed. R. Civ. P. 15(a) is used to modify the previ-
ous pleading's allegations about events that occurred
before the pleading was filed.

Governments > Legislation> Effect & Operation™>
Prospective & Retrospective Operation
[HN21]Deciding whether a statute should be apptied
retroactively is not always a ministerial matter because
a statute does not have a retroactive effect merely be-
cause it is applied to conduct occurring prior to its
enactment; rather it has a retroactive effect if it takes
away or impairs vested rights acquired under existing
laws, or creates a new obligation, imposes a new duty,
or attaches a new disability, in respect to transactions
or considerations already past. The court must make
a commonsense, functional judgment whether the new
statutory provision attaches new legal consequences (o
events completed before its enactment and be informed
and guided by considerations of fair notice, reasonable
reliance, and settled expectations. Elementary consid-
erations of fairness dictate that individuals should have
an opportunity to know what the law is and conform
their conduct accordingly; settled expectations should
not lightly be disrupted.
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Governments > Legislation> 'n,, -t & Operation>
Prospective & Retrospective Operation

[HN22]There is a three-siep analysis for determin-
ing whether a new statute should apply to conduct
occurring before the statute's enactment. First, the
court asks whether Congress expressly proscribed the
statute’s proper reach. If so, that directive controls and
the inquiry stops. If not, the court examines whether
application of the statute has an impermissible retroac-
tive effect, i.e., whether it impairs the rights a party
possessed when he acted, increases a party's liability
for past conduct, or imposes new duties with respect
to transactions. [If so, a traditional judicial presump-
tion against retroactive application of the new statute to
acts occurring prior to the statute's enactment applies.
Although courts originally distinguished between pro-
cedural and substantive statutes, applying a lower stan-
dard to the former, such categorization is not defini-
tive. Finally, if the court determines that Congress
has not expressly indicated the statute’s proper tempo-
ral reach and finds that the retroactive application of
the statute impairs the rights of the party, the statute
will not apply to events occurring prior to its enact-
ment unless Congress expresses a clear intention that
the statute have retroactive application or revives stale
claims. [f the court finds that Congress clearly in-
tended to apply the statute retrospectively, that intent
overcomes the judicial default rule.

Governments > Legislation> Effect & Operation >
Prospective & Retrospective Operation

Governments > Legislation > Statutes of Limitations >
Extension & Revival

[HN23]Several federal Circuits Courts of Appeals, in-
cluding the United States Court of Appeals for the
Fifth Circuit, in determining whether a statute that en-
larges a period of limitations will be deemed to revive
a claim that was time-barred before the new statute
was enacted, follow the doctrine of clear statement,
i.e., the new federal statute must expressly state that
the legislative intent was to apply a newly enlarged
limitations period retroactively and thus to revive oth-
erwise time-barred claims.

Securities Law > Bases for Liability

Governments > Legislation > Statutes of Limitations >
Extension & Revival

[HN24]The United States District Court for the South-
ern District of Texas, Houston Division, holds that in
what the court finds is an absence of any expression
of specific intent that the Public Company Accounting
and Investor Protection Act of 2002 (popularly known
as the Sarbanes Oxley Act of 2002), Pub. L. No. 107-
204, 116 Stat. 745 (2002), should apply retroactively,
either in the Act or the legislative history, the Sarbanes-
Oxley Act's extended limitations period cannot revive
stale claims.

Governments > Leg=siation> Extension & Revival
{HN25]While Congress may enlarge a limitations pe-
riod, Congress's acts do not revive a cause of action
that has become time-barred unless Congress specifi-
cally provides for retroactive application.

Securities Law > Bases for Liability > Deceptive De-
vices

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN26]Where the limitations period of § 804, 28 U.5.C.§.
§ 1658, are applicable, courts also apply the inquiry
notice rule o trigger the running of the statute of lim-
jtations for § 10(b), 15 U.S.C.§. § 78j(b), claims.

Securities Law > Bases for Liability > Civil Liability

Governments > Legislation> Statutes of Limitations >
Tolling

[HN27]Lower courts, swayed by Congress's enact-
ment of § 13, 15 US.C.8. § 77m, of the Securities
Act of 1933 with its express standard of inquiry, hold
that the running of the one-year statute of limitations
may be stayed if, and as long as, the plaintiff exer-
cises reasonable care and diligence in investigating the
facts what would disclose fraud, while concluding that
the doctrine of equitable tolling does not apply to the
three-year period of repose in securities fraud cases.

Securities Law > Bases for Liability > Civil Liability

Securities Law > Bases for Liability > Deceptive De-
vices

Governments > Legislation > Statutes of Limitations >
Tolling

[HN28]Courts hold that equitable tolling not only does
not apply to the three-year period of repose for claims
under § 10(b), 15 U.5.C.5. § 78j(b), in § 9(e), /5
U.5.C.S. § 78i(e) of the Securities Exchanged Act of
1934, but also to the three-year statute of repose in
§ 13, 15 US.C.S. § 77m, for claims under § 11,
I5 US.CS § 77, and § 12(a)2), 15 US.C.S. §
771(a)(2), of the Securities Act of 1933. Indeed , §
13, 15 U.S.C.5. § 77m, is not only a statute of limi-
tations but also operates as a statute or repose. There
is an absolute maximum of three years to prevent stale
claims. Actions brought under § 12(a)(2), 15 US.C.S.
§ 77Ka)(2), must be brought within three years of
the sale forming the basis for the alleged violation.
To compute the three-year repose period, the courts
construe limitations as running from the date of sale,
which is generally from the last of three occurrences;
the date the security was offered for sale, the date it
was sold, or the date it was delivered.

Securities Law > Bases for Liability > Civil Liability

Governments > Legislation > Statutes of Limitations >
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Time Limitations T~

[HN29]The three-year period for claims under § 12(a)(2),

I15U.S.C.5. § 771(a)(2), begins to run at the time of the
sale, when the investor executes a subscription agree-
ment and tenders his payment.

Securities Law> Bases for Liability> Civil Liability

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN30]The United States District Court for the South-
ern District of Texas, Houston Division, finds that
the one-year/three-year limitations structure identified
in caselaw applies to claims under the Securities Ex-
change Act of 1934, and that § 13, 15 US.C.S. §
77m, applies to the negligence-based claims under §
12(a)(2), 15 U.S.C.S. § 77l(a)(2), of the Securities
Act of 1933,

Civil Procedure > Pleading & Practice > Pleadings™>
Amended Pleadings

Governments > Legistation > Statutes of Limitations >
Time Limitations

[HN31]When a plaintiff moves to amend to add a new
defendant to a pending suit, the date of the filing of
the motion for leave 1o amend constitutes the date the
action was commenced for purposes of the statute of
limitations.

Constitutional Law> The Judiciary > Case or Con-
troversy

[HN32]Under U.S. Const. art. I, § 2, federal court
jurisdiction is restricted to resolving cases and con-
troversies. U.S. Const. art. [II, § 2, cl. 1. This
judicially developed doctrine ensures the presence of
the concrete adverseness which sharpens the presenta-
tion of issues upon which the court so largely depends
for illumination of difficult constitutional questions.
Moreover the case or controversy requirement relates
to the properly limited role of the unelected, unrepre-
sentative judiciary in a democratic society based on a
separation of powers doctrine.

Constitutional Law > The Judiciary> Case or Con-
troversy > Standing

[HN33]To satisfy the constitutional requirements of
standing under U.S. Const. art. [II, the party in-
voking federal jurisdiction has the burden at minimum
to demonstrate three elements. First, he must have
suffered an injury in fact, an invasion of a legally
protected interest that is (1) concrete and particular-
ized, and (2) actual or imminent, not conjectural or
hypothetical. Second, there must be a causal connec-
tion between the injury and the conduct complained
of. Third, it must be likely, as opposed to merely
speculative, that the injury will be redressed by a fa-
vorable decision. To show causation, a plaintiff must
demonstrate that his injury is fairly traceable to the
challenged action of the defendant, and not the result

of the independem ..iion of some third party. The
district court must examine standing and class certifi-
cation on a claim-by-claim basis.

Civil Procedure > Justiciability > Standing
fHN34]The jurisdictional issue of standing may be
raised sua sponte despite the parties' failure to raise
it. The burden of establishing standing, which rests
on the party invoking federal court jurisdiction, varies
depending upon the stage at which standing becomes
an issue. At the pleading stage, the court looks only
to the sufficiency of the allegations. [n response to
a summary judgment, however, the plaintiff can no
longer rest on such mere allegations, but must adduce
evidence in support of the elements of standing. At the
final stage of the litigation, standing must be supported
adequately by the evidence offered at trial.

Civil Procedure > Justiciability > Standing
(HN35]In addition to constitutional limitations, there
are judge-crafted prudential limitations to the standing
doctrine and the court's exercise of jurisdiction, such
as the general prohibition on raising a third party's le-
gal rights, preclusion of the adjudication of generalized
grievances or abstract issues of substantial public sig-
nificance that should more appropriately be addressed
by the legislative branch, and the rule that a plaintiff's
claims fail within the zone of interests protected by the
law the plaintiff invokes.

Civil Procedure> Justiciability> Standing

Securities Law> Bases for Liability > Private Secu-
rities Litigation

{HN36]A modification of the general rule of standing
is necessary where a lead plaintiff in a class action se-
curities case, preferably an institution with the largest
financial interest in the action selected pursuant to the
criteria of the Private securities Litigation Reform Act
of 1995, is authorized by statute to bring suit on behalf
of the whole class even though it may not have pur-
chased every type of security that others in the class
hold, as long as a representative plaintiff with standing
1o sue on each class or subclass can be designated at
class centification time.

Constitutional Law > The Judiciary> Case or Con-
troversy > Standing

[HN37]The United States Court of Appeals for the
Fifth Circuit expressly rejects the view that intervenors
who lack standing destroy a court's jurisdiction over
a case and the view that intervenors must have stand-
ing because they seek to be on equal footing with the
original litigants in a case. Instead, it concludes that
the better reasoning is to be found in cases which hold
that U.S. Const. art. 1 does not require intervenors
1o possess standing because they recognize that Article
111 standing serves primarily to guarantee the existence
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of a case or controversy approp. ~ for judicial deter-
mination and that Article i1l does not require each and
every party in the case to have such standing. Rather,
once a valid Article ITl case-or-controversy is present,
the court's jurisdiction vests. The presence of addi-
tional parties, although they alone could independently
not satisfy Article IIl's requirements, does not of itself
destroy jurisdiction already established.

Civil Procedure > Justiciability> Standing
Civil Procedure> Class Actions

Constitutional Law > The Judiciary > Case or Con-
troversy > Standing

[HN38]Where statutory standing is at issue, class cer-
tification issues are logically antecedent to U.S. Const.
art. 11 concerns, and themselves pertain (o statutory
standing, which may properly be treated before Arti-
cle I11 standing. In cases in which statutory standing
is involved, the court may address statutory standing
before Article Il standing.

Civil Procedure> Class Actions > Prerequisites
{HN39]Under Fed. R. Civ. P. 23(a), the prerequisites
for class certification are (1) numerosity (a class so
large that joinder of all members is impracticable), (2)
commonality (questions of law or fact common to the
class), (3) typicality (named parties’ claims or defenses
are typical of the class), and (4) adequacy of represen-
tation (representative will fairly and adequately protect
the interests of the class). Plaintiffs must also demon-
strate that the class action may proceed under one of
the categories of Fed. R, Civ. P. 23(b).

Civil Procedure> Class Actions> Prerequisites
[HN40]The commonality, typicality, and adequacy-of-
representation requirements of Fed. R. Civ. P. 23(a)
tend to overlap and to merge because they serve as
guideposts for determining whether the named claimant
and the class claims are so inter-related that the inter-
ests of the class members will be fairly and adequately
protected in their absence,

Civil Procedure> Class Actions > Prerequisites
[HN41]In the context of a motion for class certifica-
tion, the standard for commonality is not high, but
merely requires that the resolution of common ques-
tions affect all or a substantial number of the class
members. Indeed, all that is required for each class is
that there is one common question of law or fact: The
interests and claims of the various plaintiffs need not
be identical. Rather the commonality test is met when
there is at least one issue whose resolution will affect
all or a significant number of all putative class mem-
bers. Therefore, the fact that some of the plaintiffs
may have different claims or claims that may require
some individualized analysis, is not fatal to common-
ality.

Civil Procedure> Class Actions > Prerequisites

{HN42)A class rep. . ntative must be a member of the
class, possess the same interest, and suffer the same
injury as class members. The typicality test is not
demanding. It focuses on the similarity between the
named plaintiffs' legal and remedial theories and the
theories of those whom they purport to represent. Typ-
icality does not require a complete identity of claims.
Rather the critical inquiry is whether the class repre-
sentative's claims have the same essential characteris-
tics of those of the putative class. If the claims arise
from the same course of conduct and share the same
legal theory, factual differences will not defeat typical-
1ty.

Civil Procedure > Class Actions > Prerequisites

[HN43]Typicality involves the individual plainuff's
U.S. Const. art. III standing to pursue his own per-
sonal claim and to raise the legal claims of the class.
Typicality focuses less on the relative strengths of the
named and unnamed plaintiffs’ cases than on the sim-
ilarity of the legal and remedial theories behind their
claims. The typicality inquiry is intended to assess
whether the action can be efficiently maintained as a
class and whether the named plaintiffs have incentives
that align with those of absent class members so as to
assure that the absentees' interests will be fairly rep-
resented. Neither commonality nor typicality requires
that all putative class members share identical claims.

Civil Procedure> Class Actions > Prerequisites
[HN44]As for adequacy of representation under Fed.
R. Civ. P. 23(a), differences between named plaintiffs
and class members render the named plaintiffs inad-
equate representatives only if those differences create
conflicts between the named plaintiffs’ interests and
the class members' interests.

Civil Procedure> Class Actions> Prerequisites
[HN45]Where there is a prominent thread through all
plaintiffs' claims, e.g., a scheme to defraud where the
plaintiffs have suffered the same generic type of harm
as a result of the same common, wrongful conduct
(material misrepresentations and omissions) and have
suffered economic damage, some courts find that the
scheme may demonstrate that the claims of the named
plaintiffs are typical of the class as a whole. The var-
ious forms which the injuries may take do not negate
a finding of typicality, provided the cause of those in-
juries is some comIMon Wrong.

Civil Procedure> Class Actions > Prerequisites

[HN46]There is an exception to the requirement that
representative plaintiffs must have individual standing
to assert colorable claims against all members of the
defendant class where the defendant members are re-
lated by a concerted scheme, conspiracy, or juridical
link, that is some legal relationship which relates ail
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defendants in a way such single resolution of the dis-
pute is preferred to a multiplicity of similar actions.
A juridical link sufficient to confer standing generally
must stem from an independent legal relationship. It
must be some form of activity or association on the
part of the defendants that warrants imposition of joint
liability against the group even though the plaintiff
may have dealt primarily with a singie member. This
link may be a conspiracy, partnership, joint enterprise,
agreement, contract, or aiding and abetting, which acts
to standardize the factual underpinnings of the claims
and to insure the assertion of defenses common to the
class.

Civil Procedure> Justiciability > Standing

Civil Procedure> Class Actions > Prerequisites
[HN47]The fundamental requirement is that each plain-
tiff have standing to sue each defendant. A predicate to
a plaintiff's right to represent a class is his eligibility to
sue in his own right. What he may not achieve himself,
he may not accomplish as a representative of a class.
The procedural expedient of plaintiff class certification
should not be mistaken for the sort of legal relation-
ship that confers standing on representative to litigate
the claims of individual members. A plaintiff may
not use the procedural device of a class action to boot
strap himself into sianding he lacks under the express
terms of the substantive law. The plaintiff’s standing
1o bring an action against each defendant named in the
complaint must be established independently of Fed.
R. Civ. P. 23. Only then is a plaintiff in a position
to represent others having similar claims against those
same defendants.

Civil Procedure> Class Actions > Prerequisites

Securities Law> Bases for Liability > Civil Liability

[HN48]Unlike plaintiffs suing under § 10(b), 15 U.5.C.S.

§ 78j(b), which does not require privity, despite alle-
gations of a concerted scheme or wrongful course of
conduct, the express substantive statutory requirement
of § 12(a)(2), 15 U.S.C.S. § 77l(a}2), that the defen-
dant must be a seller, even under the judicial expansion
of the definition of that word, to the plaintiff who sues
that defendant, restricts the class of defendants whom
or which a particular plaintiff has standing to sue in-
dividually and therefore also as a representative for a
putative class of investors. A plaintiff bringing suit
under either § 11, /5 US.C.S. § 77k, or § 12, 15
U.S.C.8. § 771, of the Securities Act of 1933 at least
must allege that he or she purchased or acquired the
security at issue. Furthermore, for a claim under §
12(a)2), 15 U.S5.C.5. § 771(a)(2), which provides for
liability against sellers or against parties that actively,
directly and successfully solicited the purchase of the
security in dispute, pursuant to a prospectus, absent
an allegation of direct contact between defendants and
plaintiff-purchasers, as a matter of law the defendants

are not statutory serrets.

Securities Law > Bases for Liability > Civil Liability
[HN49]There is no support in the statutory language
or legislative history for expansion of § 12(1), /5
[/5.C.5. § 77l(1), liability beyond those who pass ti-
tle and persons who offer, including those who solicit
offers. Indeed, § 12's, 15 U.S.C.S. § 77!'s, failure
to impose express liability for mere participation in
unlawful sales transactions suggests that Congress did
not intend that the section impose liability on a partic-
ipant's collateral to the offer or sale.

Securities Law > Bases for Liability > Civil Liability
[HN50]The "offers or sells” and the "purchasing such
security from him" language that governs § 12(1), 15
US.C.S. § 77I(1) also governs § 12(2), 15 U.S.C.S.
§ 771(2), which provides a securities purchaser with a
similar rescissionary cause of action for misrepresen-
tation. 15 U.S.C.S. § 771.

Securities Law > Bases for Liability > Civil Liability
[HN51]The United States District Court for the South-
ern District of Texas, Houston Division, finds relevant
to requiring a plaintiff 1o restrict its claims to its sub-
stantive "seller" defendants is the fact that § 12(a)2),
15 US.C.5. § 77KaX2), unlike § 10(b), 15 U.S.C.5. §
78j(b), does not provide for joint and several liability.
Moreover, recovery under the statute is in the nature
of rescission, a remedy arising from common law, sug-
gesting it is limited to parties (o a transaction/contract
or the seller's direct agent.

Securities Law > Bases for Liability > Deceptive De-
vices

[HN52]The United States District Court for the South-
ern District of Texas, Houston Division, believes that a
common-course-of-conduct rule is properly applied in
claims under § 10(b), 15 U.5.C.S § 78j(b), for which
Rule 10b-5, 17 C.ER. § 240.10b-5, makes it unlaw-
ful for any person, directly or indirectly, to employ
any scheme to defraud or to engage in any practice, or
course of business which operates or would operate as
a fraud or deceit upon any person, in connection with
the purchase or sale of any security, but not to claims
under § 12(a)2), 15 U.S.C.S. § 77 a)2).

Civil Procedure> Justiciability > Standing

Civil Procedure> Class Actions > Prerequisites
[HN53]A named plaintiff must have standing to serve
as a class representative,

Civil Procedure> Joinder of Claims & Parties> In-
tervention
[HN54]See Fed. R. Civ. P. 24(b)}(2).

Civil Procedure > Joinder of Claims & Parties> In-
tervention
{HN55]The principal consideration in a court's exer-
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cise of discretion under Fed. ®=—Civ. P. 24(b) is
whether the intervention will unduly delay or prejudice
the adjudication of the rights of the original parties.

Civil Procedure> Joinder of Claims & Parties> In-
tervention

[HN56]The United States Court of Appeals for the
Fifth Circuit concludes that a motion for leave to in-
tervene under Fed. R. Civ. P. 24(a) (intervention
by right) or 24(b) (permissive intervention) must be
timely, a determination commitied to the court's dis-
cretion. Timeliness is not limited to chronological
considerations, but is to be determined from all the
circumstances. The court must consider four factors
in reviewing the timeliness of a motion for leave to
intervene under Fed. R. Civ. P. 24: (1} the length of
time during which the would-be intervenors actually
knew or should have known of their interest in the case
before they filed their motion to intervene; (2) the de-
gree of prejudice that existing parties would suffer as a
result of the would-be intervenors’ failure to intervene
as soon as they actually knew or reasonably should
have known of their interest in the case; (3) the de-
gree of prejudice that the applicant-intervenors would
suffer if their motion to intervene were denied; and
(4) any unusual circumstances that would weigh for
or against a determination that the motion was timely,
i.e., a convincing justification for tardiness.

Civil Procedure> Joinder of Claims & Parties> In-
tervention

[HN57)For purposes of Fed. R. Civ. P. 24, knowl-
edge of the pendency of the litigation is not sufficient
by itself to require immediate motion to intervene.
scarce judicial resources would be squandered, and
the litigation costs of the parties would be increased
if such were the rule, causing premature filing, while
many individuals who excusably failed to appreciate
the significance of a suit at the time it was filed would
be barred from intervening to protect their interests
when its importance became apparent to them later on.
Rather than the date when the would-be intervenor be-
came aware of the litigation, the relevant circumstance
would be when it became aware that its interest would
no longer be adequately protected by the parties.

Civil Procedure> Joinder of Claims & Parties> In-
tervention

[HNS8]A two-step analysis is applied to determine
whether permissive intervention under Fed. R. Civ. P
24(b)(2) should be granted: (1) the court must deter-
mine whether the applicant's claim or defense and the
main action have a question of law or fact in common;
(2) if they do have a question of law or fact in com-
mon, the court must decide in its discretion whether
the intervention should be allowed.

Civil Procedure > Joinder of Claims & Parties> In-
tervention

[HN59]Generally courfs appear to be particularty amenable

to permissive intervention when no addirional issues
are presented to the case, when the intervenor's claims
are virtually identical to class claims, and when inter-
vention would strengthen the adequacy of class repre-
sentation. Indeed, unlike Fed. R. Civ. P. 24(a), inter-
vention as of right, which allows a party to intervene
only where its interests are not adequately represented
by current parties, Fed. R. Civ. P. 24(b) contains no
such restriction.

Civil Procedure> Joinder of Claims & Parties> In-
tervention

Civil Procedure> Class Actions> Prerequisites
{HN60]The United States Court of Appeals for the
Fifth Circuit approves the addition of plaintiffs to bet-
ter represent potential subclasses where the named plain-
tiffs are not inadequate representatives. It states that
this principle should be applied to allow permissive in-
tervention to make the class representation even stronger
and 1o protect the class members most completely.

Civil Procedure > Pleading & Practice > Pleadings>
Amended Pleadings

{HN61]Under Fed. R. Civ. P. 15(a), once a response
to a complaint has been filed, amendment of a pleading
must be by leave of court. The rule limits the court's
discretion by directing that leave to amend shall be
given freely when justice so requires, reflecting a bias
in favor of granting leave to amend. The policy of the
Federal Rules of Civil Procedure is to permit liberal
amendment to facilitate determination of claims on the
merits and to prevent litigation from becoming a tech-
nical exercise in the fine points of pleading. Reasons
substantial enough to justify denial of leave to amend
include undue delay, bad faith or dilatory motive on the
part of the movant, repeated failure to cure deficien-
cies by amendments previously allowed, and undue
prejudice to the opposing party. If such reasons exist,
the court may also consider any prejudice that might
arise because of a denial of leave to amend. It may
also consider judicial economy and the most efficient
means o resolve the merits of the suit.

COUNSEL: COUNSEL: ERIC D GREEN, mediator,
Pro se, Boston, MA.
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ningham Darlow et al, Roger B Greenberg, Schwartz
Junell et al, Houston, TX.

For THE REGENTS OF THE UNIVERSITY OF CAL-
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IFORNIA, plaintiff: Roger B Greenberg, Schwartz
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JUDGES: MELINDA HARMON, UNITED STATES
DISTRICT JUDGE.

OPINIONBY: MELINDA HARMON
OPINION: MEMORANDUM AND ORDER

RE IMPERIAL COUNTY EMPLOYEES RETIRE-
MENT SYSTEM'S MOTION TO INTERVENE

Pending before the Court is Imperial County Employ-
ees Retirement System'’s {("ICERS'") motion to inter-
vene as plaintiff and as additional class representative
for purchasers in nine offerings of Foreign Debt Secu-
rities nl during the Newby Class Period, under Federal
Rules of Civil Procedure 23(d)(2) and 24(b}2) n2 (in-
strument # 1630).

nl The Foreign Debt Securities were is-
sued from September 1999 through July
2001, were sold in a series of offerings in
Europe during 2000 and 2001, and were
listed and traded upon the Luxembourg
stock exchange. See First Amended Con-
solidated Complaint (# 1388) at PP 641.1-
641.2. They are described in detail in the
controlling complaint from pages 409-49,
PP 64i.1-641.44.

[*3]

S—

n2 [HN1}Rule 23(d)}(2) "empowers the court
in any type of class action to encourage
members of the class 'to intervene and present
claims or defenses, or otherwise to come
into the action ...."" Viyanich v. Republic
Nat'l Bank of Dallas, 82 FR.D. 420, 436
(N.D. Tex. 1979}, quoting Rule 23(d)(2).
Pursuant to this Rule, the court has great
discretion to allow intervention for two
purposes: "'for the protection of the mem-
bers of the class or otherwise for the fair
conduct of the action ...." ld. ar 437.
"These two purposes mirror the two types
of intervention which Rule 24 allows in-
tervention as of right and permissive inter-
vention." /d.

Rule 24(b)(2), relating to permissive inter-
vention, provides in relevant part, [HN2]"Upon
timely application any one may be permit-
ted to intervene in an action ... when an
applicant's claim or defense and the main
action have a question of law or fact in
common ... In exercising its discretion
the court shall consider whether the inter-
vention will unduly delay or prejudice the
adjudication of the rights of the original
parties.”

As will be discussed, while ICERS requests
intervention as both a named plaintiff and
a class representative, the requirements for
intervening as a plaintiff are distinct from
those for intervening as a class representa-
five.

T

The motion to intervene was