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PRELIMINARY STATEMENT

Plaintiffs’ Opposition Brief (“Opp.”) demonstrates that their belated claims against
Goldman Sachs and Merrill Lynch (the “Banks™) are legally baseless, strain any good faith
extension of existing law, and should never have been brought. Indeed, in the face of the
overwhelming case law cited by the Banks in their Opening Brief (“Def. Br.”), Plaintiffs are
constrained simply to abandon outright their claims under §§ 12 and 15 of the 1933 Act. Opp. at
1 n.3. And while Plaintiffs attempt to defend their remaining § 11 claim, their Opposition
merely underscores that it is both time-barred and lacks critical clements.

Plaintiffs do not even attempt to argue that their claim is timely under the one-year/three-
year statute of limitations. Instead, Plaintiffs argue that in expanding the statute of limitations
for securities fraud claims, Congress actually adopted a universal two-year/five-year limitations
period applicable to a/l securities claims, whether or not they allege fraud. Opp. at 4; Opposition
Brief to Household Defendants’ Motion (“HH Opp.”) at 45-50. But, the express language of the
Sarbanes-Oxley Act, the cases that have applied it and its legislative history show that Congress
meant precisely what it clearly said — that the expanded statute applies only to securities law
claims (unlike Plaintiffs’ § 11 claim) that involve “fraud, deceit, manipulation, or contrivance.”
Plaintiffs’ effort to overcome the clear statutory language through a distortedly selective
quotation of legislative history merely raises further questions as to their good faith.

Plaintiffs’ response as to the merits of their § 11 claim demonstrates an equally disturbing
effort to end run longstanding legal precedent limiting securities law claims based on opinions,
as well as defining who may be liable under § 11.

Fiirst, Plaintiffs claim that the Fairness Opinions are actionable if they simply allege
“facts contravening the investment advisor’s conclusion that the merger was fair.” Opp. at 9.
This assertion contradicts the clear, binding authority set forth in the Opening Brief, which
establishes that a statement of opinion is only actionable if the opinion was inaccurate and the
defendant did not hold the stated opinion. See Def. Br. at 6-8. Both requirements are absent
here. With respect to the latter, Plaintiffs misconstrue the law in an attempt to avoid a fatal flaw
in their complaint — the failure to allege that the Banks did not believe that the Exchange Ratio
was fair. With regard to the former, Plaintiffs do not even dispute that the Complaint fails to
allege that the Exchange Ratio was not fair under the express assumptions and limitations set
forth in the Opinions. Yet that is all that was opined, and Plaintiffs’ attempts to recast what was
actually said are utterly improper.
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Second, Plaintiffs whitewash the technical concept of an “expert” under § 11 — a status
which the Banks expressly disclaimed in their Opinions — and attempt to transform the Banks’
general status as global investment banks into de facto § 11 status. But, these general
qualifications do not give rise to “expert” liability under § 11(a)(4), since the Banks were not
named as experts in the Registration Statement, did not consent to be experts, and indeed
expressly notified Beneficial shareholders that they were not acting in that role, unlike the
accounting and auditing firms that expressly assumed expert status. Def, Br. at 11-13. Plaintiffs
further distort the Banks” specific, limited role here, Opp. at 14, directly contrary to the express
disclosure that they were relying on the accuracy and completeness of the financial information
they were provided, and that they were not investigating Household’s financial information at
all, much less making an “in-depth investigation.” /4. To nonetheless impose disclaimed
“expert” status now would fly in the face of § 11°s precise delineation of Hability standards, and
would increase the cost of fairess opinions and/or increase banks’ reluctance to issue such
opinions — a scenario the SEC has expressly sought to avoid in an analogous situation.

Third, in the face of the clear showing that the Banks were not “experts,” Plaintiffs
conjure 2 new theory of liability — that the Banks were actually functioning as underwriters. But,
they were not underwriters (indeed, no stock was underwritten at all in the Merger), nor did they
“participate” in the distribution of any Househoid securities such that they could be considered
“statutory underwriters.” Tellingly, Plaintiffs do not cite a single case to support their novel
theory that giving a fairness opinion is “participation” in a distribution of securities to transform
the Banks into statutory underwriters. And for good reason — a fairness opinion does not involve
the type of instrumental role in such distribution required to impose liability as underwriters.

Zealous advocacy has its bounds, and the Complaint far exceeds them. The Banks
assumed a narrow role as financial advisors to Beneficial in June 1998, rendered faimess
opinions containing express limitations, and disclaimed any role as “experts” under § 11 in
connection with the Household Registration Statement. Plaintiffs’ belated attempt almost five
years later to transform them into general guarantors of Household’s financial condition —
through gross distortions of clear statutory language and settled caselaw — should not be

countenanced.
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ARGUMENT

L THE SARBANES-OXLEY ACT’S STATUTE OF LIMITATIONS PERIOD
CLEARLY DOES NOT APPLY TO PLAINTIFFS’ § 11 CLAIM

Plaintiffs do not dispute that their § 11 claim against the Banks is time-barred under the
one-year/three-year statute of limitations in § 13 of the 1933 Act. See 15 U.S.C. § 77m.]
Recognizing this, Plaintiffs disingenuously claim that the Sarbanes-Oxley Act’s two-year/five-
year statute of limitations applies. This argument defies the clear language of the statute, its
legislative history and the relevant case law.

First, Plaintiffs incredibly claim that, “[b]y its own terms, the Sarbanes-Oxley Act’s
statute of limitations explicitly applies to all private securities claims . . . .” HH Opp. at 47; see
also Opp. at 4.2 Plaintiffs essentially argue that because the extended limitations period applies
to certain claims arising under the “securities laws,” it somehow applies to all claims arising
under those laws. See HH Opp. at 46-47. But, Plaintiffs ignore the clear and explicit terms of
the statute, which expressly state that the limitations period applies only to “securities law”
claims involving “frand, deceit, manipulation, or contrivance.” 28 U.S.C. § 1658(b) (as
amended by Sarbanes-Oxley Act of 2002) (emphasis added). _

The only decided cases on this issue go against Plaintiffs. Friedman v. Rayovac Corp.,
Nos. 02-C-308-C, 02-C-325-C, 02-C-370-C, slip. op. (W.D. Wis. June 20, 2003) (decision on
motion for reconsideration), unequivocally holds that the enlarged statute of limitations does not
apply to § 11 claims. In reaching its conclusion, the court rejected this exact argument now
advanced by Plaintiffs here:

Although it is true that the 1933 Act is a “securities law” within the meaning of §
78c(a)(47), this does not resolve the issue. The longer statute of limitations does
not apply to all securities laws; it applies to securities laws “that involv[e] a claim
of fraud, deceit, manipulation, or contrivance.” The title of the provision creating
the longer limitations period is called “Statute of Limitations for Securities

! Plaintiffs concede — as they must — that their claims were filed more than three years after the

Beneficial Registration Statement was issued on June 1, 1998. HH Opp. Br. at 46; see also Def. Br. at 5.

2 Section 804 of the Sarbanes-Oxley Act states that the extended statute of limitations period
applies to any “private right of action that involves a claim of fraud, deceit, manipulation, or contrivance
in contravention of a regulatory requirement concerning the securities laws, as defined in section 3(a)(47)
of the Securities Exchange Act of 1934.” 28 U.S.C. § 1658(b). Section 3(a)(47) defines the term
“securities laws” as the Securities Act of 1933, the Securities Exchange Act of 1934, the Sarbanes-Oxley
Act of 2002, the Public Utility Holding Company Act of 1935, the Trust Indenture Act of 1939, the
Investment Company Act of 1940, the Investment Advisers Act of 1940, and the Securities Investor
Protection Act of 1970. 15 U.S.C. § 78c(a)(47).
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Fraud”. .. §§ 11 and 12(a)(2) of the 1933 Act do not require the plaintiff to prove

an intent to deceive or any other mental state. Thus, the statute is clear that [it]

applies only to claims of fraud and, therefore, it does not apply to plaintiffs

claims under § 11 and § 12(a)(2) of the 1933 Act.”
Friedman, at 2-4 (citations omitted, italics in original; emphasis added). The other decided cases
are in accord. See In re Merrill Lynch & Co., Inc. Research Reports, --- F.3d -, 2003 WL
21518833, at *19 (S.D.N.Y. July 2, 2003) (§ 11 claims must be brought within the one-
year/three-year statute of limitations, while § 10(b) claims brought after the enactment of
Sarbanes-Oxley are subject to extended two-year/five-year limitations period); In re Mirant
Corp. Sec. Litig., CA No. 1:02-CV-1467-BBM, slip. op., at 11-12, (N.D. Ga. July 14, 2003)
(same).® Thus, Plaintiffs’ attempt to manipulate the express language of the statute must be
rejected.

Second, Plaintiffs concede that their § 11 claim is not a fraud claim. See HH Opp. at 494
However, in an attempt to circumvent the clear language of the statute, Plaintiffs incredibly

(111

suggest that the term ““contrivance’ is not suggestive of fraud or intent” and, therefore, § 804
should apply to their non-fraud-based claims. See HH Opp. at 48-49. But the Supreme Court
has expressly stated that the term “contrivance” shows an “unmistakable [] congressional intent
to proscribe a type of conduct quite different from negligence.” Ernst & Ernst v. Hochfelder,
425 U.S. 185, 199 (1976). Moreover, “contrivance” is typically defined as *“[a]ny device which
has been arranged generally to deceive.” Black’s Law Dictionary 329 (6™ Ed. 1990); see also id.
(defining “contrive” as “[t]o devise; to plan; to plot; to scheme™); Webster's Third New Int’l

Dictionary Unabridged 496 (1993) (defining contrivance as “skill at devising™).” Beyond doubt,

} Courts discussing the Sarbanes-Oxley Act’s statute of limitations in other contexts have

recognized that it does not apply to all securities law claims. See Roberts v. Dean Witter Reynolds, Inc.,
No. 8:02-CV-2115-T-26EAlJ, 2003 WL 1936116, at *1 (M.D. Fla. Mar. 31, 2003) (“For particular
securities violations, the amendment extended the statute of limitations. ...”) (emphasis added); Verizon
Maryland Inc. v. RCN Telecom Servs., Inc., 232 F. Supp. 2d 539, 553 n.6 (D. Md. 2002) (“The
amendment [] established a distinct federal statute of limitations for certain causes of action arising under
the securities laws....") (emphasis added).

4 Plaintiffs argue that fraud is never an element of a Section 11 claim and therefore the fact that

they “merely invoke[d] a common pleading convention” by alleging that their claims do not sound in
fraud is not material. See HH Opp. Br. at 48 & n.24. But, these are the exact reasons why the Sarbanes-
Oxley Act statute of limitations does not apply — Plaintiffs’ claim is not a fraud claim.

5 Even under Plaintiffs’ definition of “contrivance” as “the vehicle through which the fraud is
achieved,” see HH Opp. Br. at 48, Plaintiffs fail to explain how their claims could possibly involve such a
“a vehicle for fraud” where they specifically disclaim any allegations of fraud and allege that their claims
are based solely on strict liability and/or negligence. See Comp. ¥ 354.

4
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the term “contrivance,” as well as the terms “fraud,” “deceit,” and “manipulation,” connotes
intentional, fraudulent conduct.

Third, undoubtedly recognizing that the statute’s clear language refutes their argument,
Plaintiffs resort to citing selective and misleading excerpts of the legislative history. See Opp. at
4; HH Opp. at 49-50. First, when the statutory language is unambiguous — as it is here — the
Court need not look at its legislative history. See Friedman, at 4 (“When a statute is
unambiguous, no further judicial inquiry into legislative intent is appropriate. It is therefore
unnecessary to consider the [Sarbanes-Oxley Act’s statute of limitations’] legislative history.”)
(citation omitted). Nevertheless, the legislative history confirms that Congress intended the
enlarged statute of limitations to apply only to fraud claims, as the statutory language clearly
provides:

”

e “This section would set the statute of limitations in private securities fraud cases....’

¢ “Section 804 protects victims by extending the statute of limitations in private
securities fraud cases.”

e “It would set the statute of limitations in private securities fraud cases to the earlier
of five years after the date of the fraud or two years after the fraud was discovered.”

¢ “The current statute of limitations for most such fraud cases is three years from the
date of the fraud or one year after discovery, which can unfairly limit recovery for
defrauded investors in some cases.”

e “Tt applies to all private securities fraud actions . ..”

e “[T]he last two SEC Chairmen supported extending the statute of limitations in
securities fraud cases.”

o “In fraud cases the short limitations period under current law is an invitation to take
sophisticated steps to conceal the deceit.”

e “It is time that the law is changed to give victims the time they need to prove their
fraud cases.”
Legislative History of Title VIII of HR 2673: The Sarbanes-Oxley Act of 2002, 148 Cong. Rec.
S. 7418, 7418-7420 (2002) (emphasis added), attached as Exhibit A.
Accordingly, the plain language of the statute and its legislative history make clear that
the Sarbanes-Oxley Act’s statute of lirhitations does not apply to Plaintiffs’ § 11 claim against
the Banks. Because Plaintiffs failed to assert this claim within three years of the issuance of the

Fairness Opinions, it must be dismissed as time-barred under 15 U.S.C. § 77m.

5
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IL. THE FAIRNESS OPINIONS ARE NOT ACTIONABLE BECAUSE THEY DO
NOT INCLUDE ANY UNTRUE STATEMENTS OF MATERIAL FACT

Because Plaintiffs’ § 11 claim against the Banks is time-barred, the Court need not reach
whether Plaintiffs have adequately alleged the elements of that claim. Nevertheless, Plaintiffs
have not. Clear Supreme Court precedent (followed by other courts in similar circumstances as
here) demonstrates that statements of opinion, like the Fairness Opinions, are only actionable
where the speaker did not hold the opinion stated (subjective falsity) and the opinion was in fact
incorrect (objective falsity). Plaintiffs fail both prongs.

A, Plaintiffs Do Not Dispute That The Banks Subjectively Believed The
Exchange Ratio Was Fair

Plaintiffs argue that for a fairness opinion to be actionable, “a plaintiff need only allege
facts contravening the investment advisor’s conclusion that the merger was fair.” Opp. at 9.
Plaintiffs’ myopic focus on objective falsity contradicts the clear and binding authority, see Def.
Br. at 6-8, that a statement of opinion is only actionable if it both was objectively inaccurate and
the speaker did not actually hold that opinion. The case law is clear. See Virginia Bankshares,
Inc. v. Sandberg, 501 U.S. 1083, 1096 (1991);° see also In re Reliance Sec. Litig., 135 F. Supp.
2d 480, 515 (D. Del. 2001); Freedman v. Value Health, Inc., 135 F. Supp. 2d 317, 337 (D. Conn.
2001), aff d, 34 Fed. Appx. 408 (2d Cir. 2002); In re McKesson HBOC, Inc. Sec. Litig., 126 F.
Supp. 2d. 1248, 1265 (N.D. Cal. 2000); Flake v. Hoskins, 55 F. Supp. 2d 1196, 1227 (D. Kan.
1999); Kahn v. Wien, 842 F. Supp. 667, 677 (E.D.N.Y. 1994), aff'd, 41 F.3d 1501 (2d Cir. 1994).

Contrary to Plaintiffs’ suggestion, Opp. at 11-12, the Banks do not attempt to import a
scienter element into § 11. The requirement of alleging subjective falsity applies in the case of
opinions whether or not scienter is an element of the asserted claim.’ That is because when it
comes to opinions, the very notion of falsity itself necessarily contains a subjective requirement.

See Def. Br. at 6; Virginia Bankshares, 501 U.S. at 1090 (a statement of opinion “purports to

8 Contrary to Plaintiffs’ assertion, see Opp. at 10, 12-13, Virginia Bankshares reviewed whether
statements of opinion or belief are actionable solely where a defendant made such statements without
“hold{ing] the beliefs or opinions expressed.” 501 U.S. at 1090. The Supreme Court held that “disbelief
or undisclosed motivation, standing alone, [is] insufficient.” /d. at 1096 (emphasis added). Thus, it is
necessary, but not sufficient, for a plaintiff to allege that the defendant did not believe the opinion was
accurate.

? See, e.g., Virginia Bankshares, 501 U.S. at 1090 n.5 (reserving decision on whether scienter was

element of the claim at issue); Flake, 55 F. Supp. 2d at 1227 (requiring allegations that defendants stated
an opinion “even though they knew that th[e] statement was false” for Sections 11 and 12 claims).
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express what is consciously on the speaker’s mind” and therefore is false only if made “with
knowledge that the [speaker] did not hold the [] opinions expressed™). Here, Plaintiffs do not
contend — and the Complaint does not allege — that the Banks did not believe the Exchange Ratio
was fair when they rendered the Opinions. Thus, they cannot establish — as the clear precedent
cited above requires — that the Banks’ Opinions knowingly did not state their actual beliefs.®

Plaintiffs feebly attempt to refute the cases cited in the Opening Brief by arguing that
they are “no longer good law in light of the Second Circuit’s decision in Minzer [v. Keegan, 218
F.3d 144 (2d Cir. 2000)].” Opp. at 12. But, a number of those decisions were issued after
Minzer. See In re Reliance Sec. Litig., 135 F. Supp. 2d 480 (decided 2001); Freedman, 135 F.
Supp. 2d 317 (decided 2001; affirmed by Second Circuit 2002). That is not surprising because
Minzer does not support Plaintiffs’ claim that allegations of objective falsity alone suffice to state
a claim under § 11. There, the court simply had no reason to analyze the defendants’ subjective
beliefs before rejecting the plaintiff’s claim because the court found that the plaintiff had not
even alleged facts that the opinion was objectively false. See Minzer, 218 F.3d at 151.°

Indeed, the Southern District of New York’s recent holding in Bond Opportunity Fund v.
Unilab Corp., No. 99 Civ. 11074 (JSM), 2003 WL 21058251 (S.D.N.Y. May 9, 2003), flatly
contradicts the argument that Minzer somehow overturned this settled law and affirms that a
fairness opinion is only actionable if it was incorrect and the speaker did not hold that opinion:

Plaintiffs who charge that a statement of opinion, including a fairness opinion, is
materially misleading must allege . . . that the statement of opinion is both
objectively and subjectively false. Thus, the plaintiff must show both that the
[defendants] did not actually hold the belief or opinion stated, and that the
opinion stated was in fact incorrect.

Id. at *5 (citing Virginia Bankshares) (italics in original; emphasis added).'® This recent holding

8 . While the issuance of an opinion that is not truly held suggests an actual knowledge standard,

some lower courts, see Def. Br. at 7 n.4, have suggested that the subjective prong may be met if the
speaker acted in reckless disregard as to the opinion’s accuracy. Regardless, as pointed out in Def. Br.
p.7, n.4, and as Plaintiffs do not dispute, they have expressly disclaimed allegations of both intentional
and reckless conduct. Comp. § 354

s Zemel Family Trust v. Philips Int'l Realty Corp., 00 Civ. 7438 (MGC), 2000 U.S. Dist. LEXIS
17320 (S.D.N.Y. Nov. 30, 2000), cited by Plaintiffs, Opp. at 11, is also inapposite for this exact reason.

10 See also In re Merrill Lynch & Co., No. 02 MDL 1484 MP, 02 CV 3210 MP, 02 CV 3321 MP,
2003 WL 21500293, at *15 (S.D.N.Y. June 30, 2003) (citing Bond Opportunity Fund); In re Real Estate
Assocs. Ltd. P’ship Litig., 223 F. Supp. 2d 1142, 1148 (C.D. Cal. 2002) (plaintiff must plead speaker
knew opinion was false); Hayes v. Crown Cent. Petroleum Corp., 249 F. Supp. 2d 725, 735 (E.D. Va.
2002) (faimness opinion only actionable if knowingly false when made).

7
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—rendered almost simultaneously with the filing of the Motion — underscores the continued
vitality of Virginia Bankshares and its progeny as analyzed in the Opening Brief."!

Finally, the trio of § 10(b) cases from within the Seventh Circuit cited by Plaintiffs, Opp.
at 10-11, to support their tortured reading of Virginia Bankshares do not do so. Eckstein v.
Balcor Film Investors, 8 F.3d 1121 (7th Cir. 1993), merely held that a firture prediction is not
false “[i]f [it] had a reasonable basis when made;” it does not stand for the proposition that a
fairess opinion is actionable solely if it proves to be objectively incorrect. Id. at 1132, And, in
both Ziemack and Beedie, the defendants did not actually hold their stated opinion. See Ziemack
v. Centel Corp., 856 F. Supp. 430, 435-36 (N.D. Ill. 1994) (opinion actionable because
defendants misrepresented the degree of interest of bidders in an acquisition knowing that the
bidders in fact had shown only “weak interest™); Beedie v. Battelle Mem 'l Inst., Case No. 01 C
6740, 2002 U.S. Dist. LEXIS 171, at *12-13 (N.D. Ill. Jan. 4, 2002) (company’s false statements
that it had validated the effectiveness of its product were actionable where company knew, and
did not disclose to investors, that it had no data supporting these ass'::rtions).12

The overwhelming case law, including the Supreme Court’s Virginia Bankshares, thus
refutes Plaintiffs’ argument that they need not allege that the Fairness Opinions were
subjectively false, despite Plaintiffs’ attempt to manufacture authority through tortured readings.
Plaintiffs’ failure to allege that the Banks did not actuaily hold the opinion that the Exchange
Ratio was fair is fatal to their claim. For this reason alone, the § 11 claim must be dismissed.

B. Plaintiffs Do Not Allege That The Exchange Ratio Was Unfair Based On The
Information Expressly Relied On By The Banks

Plaintiffs do not contest the correctness of the only opinion actually expressed by the

Banks — that the Exchange Ratio was fair based on the information expressly relied on by them.

u Plaintiffs’ conclusory assertion that Perlman and Kahn offer “no pertinent analysis,” Opp. at 12,

rings hollow. Both cases clearly held that a statement of opinion is actionable only if the opinions were
knowingly false when made. Perlman v. Zell, 938 F. Supp. 1327, 1340 (N.D. Il 1996) (citing Virginia
Bankshares), aff°d in part and vacated in part on other grounds, 185 F.3d 850 (7th Cir. 1999); Kahn, 842
F. Supp. at 677 (same). See also United States v. Morris, 80 F.3d 1151, 1163-65 (7th Cir, 1996) (opinion
false if speaker “did not truly believe” its opinion and statement was not supported by available facts)
(citing Virginia Bankshares).

12 See also Kaplan v. Rose, 49 F.3d 1363 (9th Cir. 1994) (company knew information contradicting
its statement before it was made) (Opp. at 11). The remaining cases cites by Plaintiffs, id., are also
unpersuasive. Herskowitz v. Nutri/System, Inc., 857 F.2d 179 (3d Cir. 1988), predates Virginia
Bankshares and, accordingly, is no longer good law. And, not only does In re Westinghouse Sec. Litig.,
CA No. 91-354, 1998 U.S. Dist. LEXIS 3033 (W.D. Pa. Mar. 12, 1998), rely on Herskowitz, but the
challenged statement in that case was not one of opinion or belief.

8
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Instead, Plaintiffs improperly attempt to characterize the Faimess Opinions as opinions regarding
the accuracy of Household’s financial statements, see Opp. at 10, something they clearly and
expressly were not. Although Plaintiffé seem to believe that the Banks could have or should
have rendered different Opinions, see Opp. at 10; Comp. ] 373, 378, the truthfulness of the
Fairness Opinions can only be viewed in the context in which they were actually rendered. See
Nielson v. Greenwood, 849 F. Supp. 1233, 1242 (N.D. 1ll. 1993) (central inquiry in determining
objective falsity is “whether, taken together and in context,” the statements were false and
misleading) (internal quotations and citations omitted) (emphasis added)."’

Where a fairness opinion discloses the assumptions and limitations on which it is based,
they are part of the opinion and necessarily supply the context for evaluating its truthfulness. See
Def. Br. at 8; Ince & Co. v. Silgan Corp., Civ. A. No. 10941, 1991 WL 17171, at *6 (Del. Ch.
Feb. 7, 1991) (faimess opinion was not materially false and misleading in light of express
disclaimers as to its limited scope). As Kitchens v. U.S. Shelter, Civil Action No. 82-1951-1,
1988 U.S. Dist. LEXIS 18546 (D.S.C. June 30, 1988), held, “[a) faimess opinion has an accepted
meaning and focus within the securities industry. Its scope is defined by the contract that the
author has with the entity who pays for the work. A fairness opinion should be judged on
the basis of that scope.” Id. at *68 (emphasis added) (cited by Plaintiffs, Opp. at 7).

Plaintiffs do not dispute that the Banks expressly disclosed that their limited Opinions
were based solely on the information provided to them and assumed to be accurate and
complete, and that the Opinions were, in fact, accurate within these explicitly assumed
parameters. See Def. Br. at 8; Comp. § 372; see also Opp., Ex. D (Registration Statement
specifically states that each Fairness Opinion “should be read in its entirety with respect to
assumptions made, matters considered and limitations on the review undertaken by” the Banks).
Accordingly, Plaintiffs do not and cannot argue that, in light of these express limitations, the

Opinions were false or misleading.

B The only contrary case that Plaintiffs cite, Picard Chem. Inc. Profit Sharing Plan v. Perrigo Co.,
940 F. Supp. 1101 (W.D. Mich. 1996), Opp. at 13, held that a defendant can be liable under Section 10(b)
for forward-looking statements where the defendant did not just use misleading information supplied to it,
but rather “control[led] the content” of the misleading information by expressly adopting and elaborating
on it in a broader analysis. Id. at 1120. Here, the Banks did not adopt any of the information provided to
it, but rather expressly disclosed that they were merely assuming the accuracy and completeness of that
information in rendering their Opinions.
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III. THE BANKS WERE NOT “EXPERTS” FOR § 11 PURPOSES

Plaintiffs’ claim must also be dismissed for the independent reason that the Banks cannot
be liable as “experts” under § 11(a)(4). Plaintiffs do not dispute that the Banks (i) were not
named as “experts” in the Registration Statement; (ii) did not consent to be named as “experts”
in the Registration Statement; and (iii) expressly notified Beneficial shareholders that they were
not acting as “experts” within the meaning of § 11(a)(4). See Def. Br. at 11-13. Nonetheless,
Plaintiffs argue that the Banks are “experts” whose profession gives authority to their statements
(the Fairness Opinions) because they are “global” investment banking firms that often provide a
“wide range of financial services,” including “underwriting” and *“valuations for estate,
corporate, and other purposes.” Opp. at 7-8."

But while Plaintiffs correctly note that the Banks sometimes agree to undertake a more
~ extensive analysis of a company or a proposed transaction (and are compensated accordingly),
id., they conflate the roles in which the Banks sometimes act and the role in which they did act
here. Compare id. with Comp. § 372. Their general qualifications as investment banks do not
give “authority” to their statements here, because the Banks made clear that they were not acting
in such an “expert” role. When, as in this instance, an entity expressly disclaims “expert” status,
and thereby notifies others that no such “authority” is meant to attach to its statements, they have
not “expertised” their statements. See generally Herman & MacLean v. Huddleston, 459 U.S.
375, 381 n. 11 (1983) (a person whose profession gives authority to the statement made by him
may only be liable for statements he “expertise[d]”); Comp. ] 372.

Indeed, the SEC has expressly recognized, in an analogous situation, that when a person
who might otherwise be viewed as an “expert” discloses the limitations depriving his statements
of authority, §11(a)(4) liability may not attach to those statements. Under 17 C.F.R. § 230.436,
an independent accountant is not one whose “profession gives authority” to its statements under
§ 11(a)(4) if it issues “a report on unaudited interim financial information,” as long as the
accountant identifies the information it reviewed, describes the procedures that it used in its
analysis, and acknowledges the limited scope of its report. 17 C.F.R. §§ 230.436(c), (d). The
SEC’s impetus for imposing this rule:

1 Plaintiffs do not contend, Opp. at 13, that the Banks may be liable under § 11(a)(4) for statements
in the Registration Statement (including the alleged false financial information) other than the Fairness
Opinions. See also Def. Br. at 12.
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was concern that... there may be reluctance on the part of accountants to issue
reports on the basis of [] limited review procedures. .. because of their potential
liability under Section 11(a) of the Securities Act; and that, alternatively, if
accountants perform significantly expanded procedures, much closer to a
complete audit, in order to meet potential liability concerns under Section 11(a),
substantial increased costs to issuers could result.

McFarland v. Memorex Corp., 493 F. Supp. 631, 643 n. 16 (N.D. Cal. 1980) (quoting SEC
Release No. 33-6173, at 8); see id. at 643 (accountants “can bear no Section 11 liability” where
they did not audit the financial information).

The impact of 17 C.F.R. § 230.436 on this action is clear. Accountants are the
archetypical experts under § 11(a)(4). If their “profession” does not give expert “authority” to
their statements when their reports are expressly based on limited, “unaudited” information,
surely the Banks’ “profession” does not give such “authority”” when, as here, they too identify
the information they reviewed, describe the procedures they used in their analysis, and
acknowledge the limited scope of the Faimess Opinions, particularly where they disclaim being
“experts” altogether. See Comp. ] 372; Def. Br., Exs. B & C.

Indeed, the very concems the SEC expressed in limiting § 11(a)(4) liability for
accountants apply equally here. A holding that the Banks are liable under § 11 will significantly
altér the compensation that investment banks will demand before issuing a fairness opinion, if
they agree to issue one at all. This reluctance, combined with the increased cost of such
opinions, ultimately will negatively impact shareholders — the very result § 11 aims to prevent.

Finally, Plaintiffs’ assertion that the Banks are experts under § 11(a)(4) because they
somehow delivered a “message” that they would uncover certain “red flags” as to Household’s
“true” financial situation, Opp. at 14, directly contradicts the express limitations in the Fairness
Opinions. The Banks were not asked, and did not undertake, to investi gate the accuracy or
completeness of the information provided to them. See Comp. § 372; Def. Br., Ex. C at 38-42
(identifying the specific tasks performed by the Banks). It could not have been clearer that the
Banks were not vouching for the accuracy of Household’s financial information, which was
“expertised” by auditor Arthur Anderson LLP. See Def. Br., Ex, A (Registration Statement,
“Experts” section). Plaintiffs imply that the Banks were overpaid for rendering the Fairness
Opinions and “should have” done more. See Opp. at 14. Yet, Plaintiffs’ opinion as to what the
scope of the Banks” engagement should have been (and the compensation they should have
received) does not alter what their engagement actually was, and that it did not include auditing

Household’s financial information, or otherwise “expertising” any statements.

11
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In short, merely stating that the Banks are generic “experts” and acted as such with
respect to the Beneficial Registration Statement for purposes of § 11 does not make it so. There
simply is no basis for extending § 11 liability to the Banks here merely for issuing limited
opinions that expressly wamned that they were not to be treated as authoritative “expert”
statements.'’ |

IV.  THE COMPLAINT DOES NOT - AND COULD NOT - ALLEGE THAT THE
BANKS ACTED AS UNDERWRITERS

Because it is clear that the Banks cannot be liable as “experts™ — the only alleged basis in
the Complaint for asserting liability — Plaintiffs now attempt to argue that they should be liable
as “underwriters” under § 11(a)(5)."® But, Plaintiffs have alleged no facts to support this new
contention. Nor did the Banks play the type of instrumental role in the distribution of securities
that courts require to impose liability on “participants” as “statutory underwriters.” The issuance
of the Fairness Opinions is wholly insufficient to render the Banks statutory underwriters.

Plaintiffs simply do not allege (or even argue) that the Banks acted as traditional
underwriters with respect to the Household merger, nor could they. See, e.g., Sanders v. Nuveen,
619 F.2d 1222, 1224 (7th Cir. 1980) (“As the underwriter, it bought the notes ... and resold them
to customers at a profit.”’); 69 Am. Jur. 2d Securities Regulation — Federal § 69 n.82 (2002) (an
underwriter sells securities to the public either as an agent for the issuer or as principal by

purchasing the securities and then selling them to the public)."” In fact, the Merger involved no

15 Plaintiffs cite only one case, Kitchens, 1988 U.S. Dist. LEXIS 18546, for the unique proposition
that an investment bank may be an “expert” for rendering a faimess opinion that is used in a registration
statement. See Opp. Br. at 7. However, the Kirchens court did not analyze whether the defendant in that
case expressly limited its role as the Banks did here. Kitchens, 1988 U.S. Dist. LEXIS 18546, at *68.
Indeed, the Kitchens court found that the fairness opinion at issue was not false and misleading (and
consequently that the defendant was not liable), and therefore its statement that the defendant was an
“expert” is merely dicta. See id. at *71. :

16 Plaintiffs feign surprise that the Banks did not realize that Plaintiffs supposedly asserted a claim
against them as underwriters, see Opp. at 5 n.4, but, the Complaint in no way put them on notice that they
were asserting such a claim - the term “underwriter” does not appear anywhere with respect to the Banks.
17 Section 2(11) of the 1933 Securities Act defines an “underwriter” as “any person who has
purchased from an issuer with a view to, or offers or sells for an issuer in connection with, the distribution
of any security, or participates or has a direct or indirect participation in any such undertaking, or
participates or has a participation in the direct or indirect underwriting of any such undertaking....” 15
U.S.C. § 77b(11). Plaintiffs do not allege that the Banks either purchased Household securities from
Household with the goal of redistributing them, offered or sold Household securities on behalf of
Household, or participated in the underwriting of such securities.

12
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underwriters at all, much less the Banks. See Def. Br. at 3 n.]1 (Registration Statement) (no
underwriters identified).

Plaintiffs contend that the Banks should be liable as statutory underwriters “for every
material false and misleading statement contained in the Registration Statement” because they
supposedly “participated” in the distribution of Household securities. Opp. at 5-6. Plaintiffs’
sole basis for now asserting that they have alleged underwriter liability is their generic
allegations (which do not even specifically mention the Banks) that all defendants “issued,”
Comp. Y 379, and “participated in drafting, revising or approving the Beneficial Registration
Statement.” Comp. §376. Such conclusory allegations of participation are insufficient. See,
e.g., McFarland, 493 F. Supp. at 643 (mere allegations of “participation” and “assistance” in the
preparation of the registration statement insufficient to impose liability for the entire registration
statement),'®

The only facts Plaintiffs allege with respect to the Banks are that, as financial advisors to
Beneficial, they issued the Faimess Opinions to Beneficial, and the Opinions were included in
the Registration Statement. Not surprisingly, Plaintiffs do not cite one case that holds that the
issuance of a fairness opinion constitutes “participation” in a distribution of securities to
impose statutory underwriter liability.

Harden v. Raffensperger, Hughes & Co., 65 F.3d 1392 (7th Cir. 1995), the case on which
Plaintiffs primarily rely, see Opp. at 5-6, is totally irrelevant. In Harden, the Seventh Circuit
held that a person who acts as a “qualified independent underwriter” “participates in the
underwriting” (a theory of liability not asserted by Plaintiffs here) by virtue of the explicit duties
it performs pursuant to NASD rules. Harden, 65 F. 3d at 1401." The NASD rules require a
qualified independent underwriter to perform due diligence, participate in the preparation of the

registration statement, and, significantly, agree “‘to undertake the legal responsibilities and
liabilities of an underwriter under the Securities Act of 1933, specifically including those
inherent in Section 11.”” Jd. at 1398. Unlike a qualified independent underwriter, the Banks did

not agree to undertake any of the legal responsibilities or liabilities of an underwriter under § 11.

18 When Plaintiffs acknowledged that the Complaint does not support a Section 12(a)(2) claim
against the Banks, they effectively conceded that the conclusory allegations of participation on which
they now rely (Comp. 1{ 376, 379) are insufficient to meet what Plaintiffs claim, Opp. at 5, is Pinter’s
“broad” definition of “participation” for Section 12 purposes. See Def, Br. at 9-10 (citing cases).

19 An issuer cannot use an affiliated company as its underwriter unless it also retains an independent
company (a “qualified independent underwriter”) to insulate the transaction. Harden, 65 F.3d at 1404.
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Moreover, they did not perform the duties of an underwriter, such as due diligence or verifying
Household’s financial statements and other information in the Registration Statement. See id. at
1395,

The definition of “underwriter” for § 11 purposes simply does not include, as Plaintiffs
suggest, every person who had some connection to a merger. See, e.g., Opp. at 5 n.4, 6 (arguing
that banks qualify as underwriters because they “participat[ed] in effectuating the merger” by
acting as financial advisors to Beneficial). Under such a limitless definition, every lawyer,
accountant, investment bank, consultant, or other advisor to either party to a merger could be
deemed an “underwriter” with the attendant § 11 liability. If that were the case, there would
have been no need for Congress to specifically delineate the specific and narrow categories of
proper § 11 defendants.

Rather, the participation that is envisioned by § 2(11) requires the performance of some
actions that play an instrumental role in the distribution of securities from the issuer to the
investor, not merely that “but for” defendants’ actions, the distribution would not have taken
place. Compare SECv. Int’l Chem. Dev. Corp., 469 F.2d 20, 33 (10th Cir. 1972) (defendant
who “served as a conduit for the distribution of the[] shares” was a statutory underwriter because
his participation “was a vital aspect in the steps necessary to the distribution™) with In re
Activision Sec. Litig., 621 F. Supp. 415, 423-24 (N.D. Cal. 1985) (investors who sold shares to
underwriters who then sold those shares to the public did not “participate” in distribution);
McFarland, 493 F. Supp. at 644-646 (warrantholders who sold warrants to underwriters, who
then sold resulting shares in an offering, did not “participate” in distributioﬁ of securities).

Neither Goldman Sachs nor Merrill Lynch had any affiliation with Household in
connection with the Beneficial Registration Statement, nor assisted in any distribution of
Household securities. See Ingenito v. Bermec Corp., 441 F. Supp. 525, 535-36 (S.D.N.Y. 1977)
(no underwriter claim where defendant did not purchase securities with an eye to public
redistribution, sell the issuer’s security, or “act[] on behalf of {issuer] by paving the way for a
public sale”). Plaintiffs have not alleged that they promoted the sale of securities on behalf of
Household, aided the actual transfer of Household securities from Household to the public, acted
as intermediaries between Household and the public, or in any way participated in any sale or
distribution of Household shares. Indeed, they did not even work for Household: they were
retained by Beneficial. Moreover, the Banks did not solicit shareholder approval of the Merger.

14
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See Comp. Y 372 (specific disclaimer that Opinions were not recommendations to Beneficial’s
shareholders as to whether to approve the merger).

Even if the Faimess Opinions helped the Beneficial Board determine whether to approve
the Merger, see Opp. at 6, citing Ex. E (disclosing seven specific factors, of many considered, on
which Beneficial’s Board relied in determining to approve the mérger),zo this is not the same as a
necessary step in the distribution of Household Securities. Cf SEC v. Dolnick, 501 F.2d 1279,
1282-83 (7th Cir. 1974) (defendant who organized a meeting at which he expected a stock
transfer to occur participated in distribution of securities); Int’l Chem. Dev. Corp., 469 F.2d at 33
(a person participates in distribution of securities when they acquire and distribute stock or
arrange for the purchase of shares). Thus, the issuance of a fairness opinion is not the type of
“participation” in a distribution of securities from the issuer (in this case, Household) to the
public required to impose underwriter liability.

Plaintiffs’ belated attempt to apply the term statutory underwriter to the Banks here is
unsupported by the case law and would stretch the definition beyond all recognition.

CONCLUSION

For all of the foregoing reasons, the Banks respectfully request their motion to dismiss be

granted in its entirety.

Dated: July 21, 2003 Respectfully submitted,
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2 Contrary to Plaintiffs’ assertion, Opp. at 6, “faimess opinions . . . are not required as a matter of

law” in merger transactions. Smith v. Van. Gorkom, 488 A.2d 858, 866 (Del. 1985).
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57418

LEGISLATIVE HISTORY OF TITLE
VIO OF HR 2673: THE SARBANES-
OXLEY ACT OF 2002

Mr. LEAHY. Mr. President, yester-
day during my floor remarks on the
final passage of H.R. 2673, the Sar-
banes-Oxley Act, 1 requested unani-
" mous consent that a section by section
analysis and discussion of Title VIII,
the Corporate and Criminal Fraud Ac-
countability Act, which I authored, be
included in the CONGRESSIONAL RECORD
a8 part of the officlal legislative his-
tory of thoge proviaions of H.R. 2673.
That unanimous consent regquest was
granted, but due to a clerical error,
this essential legislative hiatory waa
not printed In yesterday’s CONGRES-
SIONAL RECORD.

It i8 my understanding that this doc-
ument will appear in yesterday's Con-
GRESSIONAL RECORD when the historical
volume is compiled. However, in order
to provide guidance in the legal inter-
pretation of these provisions of Title
VI of H.R. 2673 before that volume ia
issued, I ask unanimous consent that
the same document be printed in to-
day's CONGREBBIONAL RECORD and be
treated as legislative history for Title
VIII, offered by the sponsor of these
provisions, as if it had been printed
yesterday.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

BECTION-BY-SECTION ANALYSIB AND DISCUS-
BION OF THE CORFORATE AND OCRIMINAL
FRAUD ACCOUNTABILITY ACT (TITLE VIII OF
H.R. 2673)

Title VIII has three major components
that will enhance corporate accountability.
Ita terms track almost exactly the provi-
gions of 8. 2010, introduced by Senator Leahy
and reported umenimously from the Com-
mittee on the Judiciary. Following 18 a brief
section by sectlon and a legal analysis re-
garding 1ts provisions.

SECTION-BY-SECTION ANALYSIS
Section 801.—Title. *‘Corporate and Criminal
Fraud Accountability Act.”

Section 802. Criminal penaities for altering doc-

uments

This section provides two new criminal
statutes which would clarify and plug holes
in the current criminal laws relating to the
destruction or fabricatiom of evidence and
the preservation of financial and audit
records. )

First, this section would create a new 20-
year felony which could be effectively used
in a wide array of cases where & person de-
stroys or creates evidence with the intent to
obstruct an investigation or matter that is,
a3 a factual matter, within the jurisdiction
of any federal agency or any bankruptcy. It
algo covers acta elther in contemplation of
or in relation to such matters.

Second, the sectlon creates a naw 10-year
felony which applies apecifically to the will-
ful fallure to preserve andit papers of compa-~
nies that issue securities, SBection (a) of the
statute has two sections which apply to ac-
countants who conduct andits under the pro-
visions of the Securities and Exchange Aot of
1934. Subsection (a}1) 18 an Independent
criminal prohibition on the destruction of
audit or review work papers for five years, as
that term 18 widely underatood by regulators
and in the accounting industry. Subsection
(aX2) requires the BEC to promnlgate reason-
able and necessary regulations within 180
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days, after the opportunity for public com-
ment, regarding the retentlon of categories
of electronic and non-electronic audlt
records which contaln opinions, conclusions,
analysia or financial data, in addition to the
actual work papers. Willful violation of such
regulationa would be a crime. Nelther the
statute nor any regulations promulgated
under it would relieve any person of any
independent legal obligation under state or
federal law to maintain or refrain from de-
gtroying such records. In Conference lan-
guage was Added that further clarified that
the rulemaking called for under the (b} pro-
vision was mandatory, and gave tha SEC au-
thority to amend and supplement such rules
in the future, after proper notice and com-
ment.

Section 803.—Debls nondischargeable if incurred
in violation of securites froud lows

This provision would amend the federal
bankruptcy code to make judgments and set-
tlements arising from state and federal secu-
rities law viclations brought by state or fed-
eral regulators snd private Individuals non-
dischargeable. Current bankruptcy law may
permit wrongdoers to discharge thelr obliga-
tions under court judgments or pettlementa
baged on securities frand and securities law
violations. The seotion, by its terms, applies
to both regulatory and more traditional
fraud matters, 8o long ae they arise under
the securities laws, whether federal, state, or
local.

Thie provision is meant to prevent wrong-
doers from ueing the bankruptcy laws as a
shield and to allow defrauded investors to re-
ocover a8 much as possible. To the maximom
extent possible, this provision should be ap-
plied to existing bankruptcies. The provision
applies to all judgments and settlements
arising from state and federal securitiea laws
violations entered in the future regardless of
when the cape wasg filed.

Section 804 —Statute of limilations

This section would set the statute of llmi-
tations in private securities fraud cases to
the earller of two years after the discovery
of the facts constituting the viclation or flve
vears after such violation. The current stat-
ute of imitations for most private securities
fraud cases is the earller of three years from
the date of the fraud or one year from the
date of discovery. This provision states that
it ia not meant to create any new private
cause of action, but only to govern all the al-
ready exieting private causes of action under
the various federal securities laws that have
been held to support private causes of action.
Thig provision la intended to lengthen any
statute of limitations under federal securi-
ties law, and to shorten nome. The sectiom,
by its plaip terms, appllies to any and all
cases filed after the effective date of the Act,
regardless of when the underlying conduct
occurred.

Section 805.—Review and enhancement of crimi-
nal sentences in cases of fraud and evidence
destruction

This section would reguire the United
States Sentencing Commission (''Comumis-
slon') to review and conplder emhancing, as
appropriate, criminal penalties In caseg in-
volving obatruction of justice and in serious
fraud cases. The Commiselon 1s also dirscted
to generally review the U.3.8.G. Chapter 8
guidelines relating to sentencing crganiza-
tions for criminal misconduct, to ensure that
such guidelines are sufficlent to punish and
deter criminal misconduct by corporations.
The Commisslon is asked to perform such re-
views and make such enhancements as soon
ad practicable, but within 180 days at the
most.

Subsection 1 requires that the Commlission
generally review all the base offense level
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and sentencing enhancements under U.5.8.G.
§2J1.2. Subsection 2 specifically directs the
Commlesion to conslder including enhance-
ments or apecific oifense characteristics for
cases based on varlous factors ingluding the
destruction, alteration, or fabrication of
phyeical evidence, the amount of evidence
destroyed, the number of participants, or
otherwise extensive nature of the deatruc-
tion, the seleqtion of evidence that 1s par-
ticularly probative or essential to the inves-
tigation, and whether the offense Involved
more than minimal planning or the abuse of
a special skill or position of trust. Sub-
section 3 requires the Commission to estab-
lish appropriate punishments for the new ob-
struction of justice offenses created in thia
Act.

Bubsections 4 and former subsection 5 of
the Senate passed bill, which was moved to
Title 11 in Conference, require the Commis-
slon to review guideline offense levels and
enhancements under U.8.8.G. §2Bl1.1, relat-
ing to fraud. S8pecifically, the Comrnission is
requested to review the fraud guidelines and
consider enhancements for cases involving
significantly greater than 60 victime and
cases In which the solvency or financial se-
curlty of a subatantial number of victims is
endangered. New Bubsection 5 requires a
comprehensive review of Chapter 8 guide-
lines relating to sentencing organizations. It
18 specifically intended that the Commis-
slon's review of Section 8 be comprehensive,
and cover areas in additlon to monetary pen-
alties, additional punishments such as super-
vision, compliance programs, probation and
adminlstrative action, which are often ex-
tremely important in deterring corporate
misconduct.

Section 806.—Whistleblower protection for em-
ployees of publicly traded companies

This section would provide whistleblower
protection to employees of publicly traded
companies. It specifically protects them
when they tale lawful acts to disclose Iinfor-
mation or otherwise assist criminal Inves-
tigators, federal regulators, Congress, super-
visors (or cther proper people within a cor-
poration), or parties in a judicial proceeding
in detecting and stopplng fraud. If the em-
ployer does take 1llegal action in retaliation
for lawful and protected conduct, subsection
{b) allows the employee to flle a complaint
with the Department of Labor, to be gov-
erned by the same procedures and burdens of
proof now applicable In the whistleblower
law in the aviation industry. The employee
can bring the matter to federal court only if
the Department of Labor does neot resolve
the matter in 180 days (and there is no ahow-
ing that such delay is due to the bad falth of
the claimant) as a normal case in law or aq-
uity, with no amount in controversy require-
ment. Subsection (¢) governs remedies and
provides for the reinstatement of the whis-
tleblower, backpay, and compensatory dam-
ages to make a victim whole, including rea-
sonable attorney fees and costs, as remedies
if the claimant prevails. A 90 day statote of
limitations for the bringing of the inltial ad-
ministrative action before the Department
of Labor ls also 1ncluded,

Section 807.—Criminal penalfies jor securities
Sraud

This provision would create a new l0-year
felony for defranding shareholders of pub-
licly traded companies. The provision would
supplement the patchwork of existing tech-
nical securities law violations with a more
general and less technical provision, with
elements and Intent requirements com-
parable to current bank fraud and health
care fraud statutes. It is meant o cover any
scheme or artifice to defrand any person in
conneotion with a publicly traded company.
The acts terms are not Intended to encom-
paes technical definition In the securities
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laws, but rather are intended to provide a
flexible tool to allow proeecutors to address
the wide array of potential frand and mis-
conduct which can occur in companies that
are publicly traded. Attempted frauds are
also specifically included.

DISCUBBION

Following is a discussion and analysis of
the Act's Title 8 provisions.

Section 802 creates two new felonies to
clarify and close loopholes In the existing
criminal laws relating to the destruction or
fabrication of evidence and the preservation
of financial and audit records. First, 1t cre-
ates & new general anti shredding provision,
18 U.8.C, §1519, with a 10-year maximum pris-
on sentence. Currently, provisions governing
the destruction or fabrication of evidence
are a patchwork that have been interpreted,
often very narrowly, by federal conrts. For
Instance, certaln current provislona make it
a crime to persuade another person to de-
stroy documents, but not a crime to actually
destroy the same docurnenta yourseif. Other
provisions, such as 18 U.8.C. §15603, have been
narrowly interpreted by courts, including
the Supreme Court in United States v.
Agulillar, 116 3. Ct. 598 (1995), to apply only to
eltnations where the obstruction of justice
can be clusely tied to a pending jndioial pro-
ceeding. S8till other statutes have been nter-
preted to draw distinctions between what
type of government function 18 obstructed.
Btill other provisions, such as sections 162(8),
1517 and 1518 apply to ohetruction in certain
Iimited types of cases, such as bankruptcy
fraud, examinations of financial institutions,
and healthcare fraud. In short, the current
lawa regarding destruction of evidence are
full of ambiguities and technical limitations
that should be corrected. This provision is
meant to accomplish those ends.

Bection 1519 s meant to apply broadly to
any acts to destroy or fabricate physical evi-
dence 8o long aa they are done with the in-
tent to obstruct, impede or influence the in-
vestigation or proper administration of any
matter, and such matter is within the juris-
diction of an agency of the United States, or
such acts done either in relation to or in
contemplation of such a matter or Investiga-
tion. The fact that & matter is within the ju-
riediotion of a federal agency is Intended to
be a Jurisdictional matter, and not in any
way linked to the Intent of the defendant.
Rather, the Intent required is the intent to
obstruct. not some level of knowledge about
the agency processea of the precise nature of
the agency of court’s Jurisdiction. This stat-
ute 18 specifically meant not to include any
technical requirement, which some courts
have read into other obstruction of justice
atatutes, to tle the obstructive conduct to a
pending or imminent procesding or matter
by lptent or otherwise. It ig also sufficient
that the act is done *‘in contemplation® of or
in relation to a matter or investigation. It is
alzo meant to do away with the distinctions,
which some courts have read into obstruc-
tion statutes, between court proceedings, in-
vestigations, regulatory or administrative
proceedings (whether formal or not), and lers
formal government inquiries, regardless of
thelr title. Destroying or falsifying docu-
ments to obstruct any of thess types of mat-
ters or inveetigations, which in fact are
proved to be within the jurisdiction of any
federal agency are covered by this statnte.
Questions of criminal intent are, as in all
caBeg, appropriately decided by a jury on a
cage-by-cases basie. It alag extends to acts
done in contemplation of such federal mat-
ters, so that the timing of the act in relation
to the beginning of the matter or investiga-
tion is also not a bar t¢ prosecution. The in-
tent of the provision is aimple; people should
not be destroying, altering, or faisifying doc-
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umenta to obstruct any government func-
tion. Finally, thig section could also be used
to progecute a person who actually destroys
the records himself in addition to ona who
persuades another to do 80, endlng wvet an-
other technical distinction which burdens
successful prosecution of wrongdoers.l 6

Second, Section 802 also creates a 10 year
felony, 18 U.8.C. §1520, to punish the willful
fajlure to preserve financial audit papers of
companies that issue securities as defined in
the Securities Exchange Act of 1834. The new
statute, in subsection (a)(1), wounld independ-
ently require that accountants preserve
audit work papers for five years from the
conclusion of the andit. Subsection (b) would
make it & felony to knowingly and willfully
viclate the five-year audit retention period
in (1}a) or any of the rules that the SEC
must 1ssue under (1}(b). The materials cov-
ered in aubgection (1)(b), which contalns a
mandatory requirement for the SEC to
1sgues reasonable roles and regulations, are
Intended to include additional records which
contaln conclusions, opinions, analysis, and
financial data relevant to an andit or review.
Specifically Included in such materials are
electronle communications such as emails
and gther slectronic records, The Conference
added the abllity of the BEC to update its
rules to specifically allow 1t to capture addi-
ticnal types of records that could become
important in the future as technologles and
practices of the accounting industry change,
The regulations are intended to cover the re-
tention of all such substantive material,
whether or not the conclusions, opinions,
analyses or data in such records support the
final conclusions reached by the auditor or
eXxpreased in the final andit or review so that
state and federal law enforcement officials
and regulatora and victims can conduct more
effective inquiries into the decislons and de-
terminations made by accountants in audit-
ing public corporations. Non-substantive ma-
terials, however, such as administrative
records, which are not relevant to the con-
closlons or opinions expressed (or not ex-
preased), need not be included In such reten-
tion regulations. The language of the provi-
sion I8 clear. The SEC “shall” and “is re-
quired” to promulgate regulations relating
to the retention of the categories of items
which are specifically enumerated in the
statutory provision. ‘'Reviews,” as well as
audits are also recovered by both (a) and (b).
When & publicly traded company 1s involved,
the precise name which the auditor chooses
to give to an engagement 18 not important.
Documents pertinent to the sabstance of
such financial audits or review should be pre-
served. Willful violation of these regulations
will dlao be a crime under thie gection.

In light of the apparent massive document
destruction by Andersen, and the company’s
apparently misleading document retention
policy, even in Hght of its prior BEC viola-
tions, it is intended that the SEC promul-
Zate rules and regulations that require the
retention of such substantive material, In-
cluding material which casts doubt on the
views expressed in the audlt of review, for
such a period as 18 reasonable and necessary
for effective enforcement of the securitiea
lawe and the criminal laws, most of which
have a five-year statute of limitations. It
should also be noted that criminal tax viola-
tions, which many of thess documents relate
to, have a slx-year atatute of limitations and
the regulatory portion of the Act requires &
T year retention perlod. By granting the SEC
the power to issue such reguiations, it is not
intended that the BEC be prohibited from
consulting with other government agencies,
such ag the Department of Justice, which
has primary authority regarding enforce-
ment of federal orimjual law or pertinent
state regunlatory agencles. Nor is it the in-
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tentlon of this provision that the general
public, private or institutional investors, or
other Investor or consomer protection
groups be excluded from the SEC rulemaking
proceas. These views of thess groups, who
often represent the victime of frand, should
be consldered at least on an equsal footing
with “Industry experts’ and others who par-
tlcipate In the rulemaking process at the
BEC.

Thie section not only penalizes the willful
fallure to maintain specified audit records,
but also will result in clear and reasonable
rules that will require accountants to put
dtrong safeguards in place te ensure that
such corporate audit records are retained.
Had such clear requirements and policiea
heen established at the time Andersen was
considering what to do with its audit doco-
ments, countless documenta might have been
saved from the shredder. The ides behind the
statute 18 not only to provide for prosecotion
of those who obatruct justice, but to ensure
that important flnancial evidence is retained
80 that law enforcement officlals, regulators,
and yiotims can asseas whether the law was
broken to begin with and, if so, whether or
not sach was done intentionally, or with or
without the knowledge or assistance of an
auditor.

Bection 503 amends the Bankruptcy Code
to make judgments and settlementa based
upon securlties law violatlons non-discharge-
able, protecting vistime' ability to recover
their losses. Current bankruptcy law may
permit such wrongdoers to discharge their
obligations under court judgmenta or pettle-
ments hased on securities frand and other se-
curities violations. This loophole in the law
should be closed to help defranded investors
recoup their losses and to hold accountable
those who violate securities lawe after a gov-
ernment unit or private suit resnlts in a
judgment or settlement against the wrong-
doer. This provision 18 meant to prevent
wrongdoers from using the bankruptcy laws
as a shield and to allow defrauded investors
to recover as much as possible. To the max-
imum extent possible, this provision should
be applied to existing bankrupteles. The pro-
vislon applies to all judgments and mettle-
ments arising from state and federal securi-
ties laws violations entered in the fotore re-
gardless of when the case was filed,

State securitles regulators have indleated
their strong support for this change in the
bankruptey law. Under current laws, state
regulators are often forced to ‘‘reprove”
their fraud cases in bankruptey court to pre-
vent discharge becauss remedial statutes
often have different technical elements than
the analogous common law caases of action,
Moreover, settlements may not have the
same collateral estoppel effect as judgments
obtained through fully litigated legal pro-
coedings. In short, with their resources al-
ready stretched to the breaking polnt, state
regulators must plow the same ground twice
in securities frand cases. By ensuring securi-
ties law judgments and settlements In etate
ceases8 are non-dischargeable, precious state
enforcement rescurces will be preserved and
directed at preventing frand In the first
place.

Section 804 protects victims by extending
the atatute of limitations In private securi-
tles fraud casea. It would aet the atatute of
limitations in private securities fraud cases
to the earlier of five years after the date of
the fraud or two years after the fraud was
dlgcovered. The current statute of limita-
tions for most such fraud cases 1s three years
from the date of the fraud or one year after
discovery, which can unfairly limit recovery
for defrauded investors in some cases. It ap-
plies to all private securities fraud aotions
for which private causes of actions are per-
mitted and appliea to any case flled after the
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date of enactment, no matter when the con-
duct occurred. As Attorney General Gregoire
testified at the Committee hearing, in the
Enron state pension fund litigation the cur-
rent short statute of limitations has forced
some Btates to forgo claims agalnst Enron
baged on alleged securities fraud in 1997 and
1998. In Washington state alone, the short
statute of limitations may cost hard-work-
Ing state employees, fireflghters and police
officers nearly $50 million in lost Enron in-
vestmenta which they can never recover.

Especlally in complex securities fraund
cases, the current short statute of limita-
tions may induiate the worst offenders from
accountability. As Justices O'Connor and
Kennedy sald in their dissent in Lampf,
Pleva. Lipkind, Prupis, & Petigrow v, Gil-
bertson, 111 B, Ct. 2773 (1991), the 54 decision
upholding this short statute of limitations in
most securities frand cases, the current ‘‘one
and three' limitations pericd makes securl-
ties fraud actions *“all but a dead letter for
injured inveators who by no conceivable
standard of fairness or practicallty can be
axpected to flle suit within three years after
the violation occurred.” The Consumers
Union and Consumer Federation of America,
along with the AFL-CIO and other institu-
tional investors, etrongly support the bill,
and views this section In particnlar ea a
needed measure to protect lnvestors,

The experte agree with that view. In fact,
the last two SEC Chairmen supported esz-
tending the statute of limitations in secarl-
fles fraud cases. Former Chalrman Arthur
Levitt testifled before a Senate Sub-
committee in 19956 that “extending the stat-
ute of lmitations 18 warranted hecauss
many securities fraude are inherently com-
plex, and the law should not reward the per-
petrator of e fraud, who successfully con-
ceals its existence for more than three
years." Before Chairman Levitt, in the last
Bush administration, them SEC Chalrman
Richard Breeden also testified before Con-
gress in favor of extending the statute of
limitations in securities fraud cases. React-
ing to the Lamp{ opinion, Breeden stated in
1901 that '‘[elvents only come to light years
after the original diptribution of securities,
and the Lampf casea could well mean that by
the tlme investors discover they have a cage,
they are already barred from the court-
house." Both the FDIC and the State securl-
ties regulators joined the SEC in calling for
a leglslative reversal of the Lampl decisione
at that time.

In fraud cases the short limitations period
under current law ls an invitation to take
sophisticated steps to conceal the deceit.
The experts have long agreed on that point,
but unfortunately they have been proven
right agaln. Ae recent experience shows, it
only takes & few seconds to warm up the
ghredder, but unfortunately it will take
years for victims to put this complex case
bacK together agaln, It 18 time that the law
is changed to give victlms the time they
need to prove their fraud cases.

Section 805 of the Act ensures that those
who destroy evidence or perpetrate fraud are
appropriately punished. It wonld require the
Commilesion to conslder enhancing criminal
penalties in cases involving obstruction of
justice and sericus frand cases where a large
number of victims are injured or when the
victims face financlal ruin.

The Act 18 not intended aa criticism of the
current guldelines, which were based on the
hard work of the Commission to conform
with the goals of prior exlsting law. Rather,
1t is Intended to join the provisions of the
Act which substantially ralse current statu-
tory maximums in the law as a policy ex-
pression that the former penalties were in-
sulficlent to deter financlal misconduct and
to request the Commission to review and en-
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hance 1ta penaltles as appropriate in that
light,

Currently, the U.S.8.G. recognize that a
wide variety of conduct falls under the of-
fense of '‘obstruction of justice.” For ob-
struction cases Involving the murder of a
witness or another crime, the U.5.5.G. allow,
by cross reference, significant enhancements
based on the underlying crimes, such as mur-
der or attempted murder, For cases when ob-
struction is the only offense, however, they
provide little guidance on differentiating be-
tween different types of obstruction. Thils
Provision requests that the Commission con-
sider raising the penalties for obstruction
where no cross reference is avallable and de-
fining meaningful specific enhancements and
adfustments for cases where evidence and
records are actually destroyed or fabricated
(and for more gerions cases even within that
category of case) so as to0 thwart investiga-
tors, a serious form of obetruction.

This provision and Title 11, also require
that the Commission conalder enhancing the
penalties in fraud cases which are particu-
larly extensive or serious, even in addition
t0 the recent amendments to the Chapter 2
guidelines for frand cases, The current frand
guidelines require that the sentencing judge
take the number of victima into account, but
cnly to a very limited degree in amall and
medinm-tized cases. Spacifically, once there
are more than 60 viotims, the guldelines do
not require any farther enhancement of the
sentence. A case with 51 victima, therefore,
may be treated the same a8 a case with 5,000
victims. As the Enron matter demonstrates,
gerious frauds, especlally 1o cases where pub-
licly traded securities are involved, can af-
fect thousands of victims.

In addition, current guidelines allow only
very limited consideration of the extent of
devastation that s fraud offense causes ita
victims. Judges may only consider whether a
fraud endangers the “solvency or financial
security” of a victim to impose an upward
departure from the recommended sentencing
range. This 18 not a factor in establishing the
range 1tRelf unless the victim 18 a financlal
institution. Subsection (5) requires the Com-
mission to conslder requiring jndges to com-
8lder the extent of such devastation In set-
ting the actual recommended gentencing
range In cases such as the Enron matter,
when many private victimes, including indi-
vidual investore, have loat their life savings.
Finally this provision requires a complete
review of the Chapter B corporate mis-
conduct guidelines, which should include not
only monetary penalties but other actions
designed to deter organizational crime, such
as probation and compliance enforcement
schemes. :

Section 808 of the Act would provide whis-
tleblower protection te employees of pub-
licly traded companies who report acta of
fraud to federal officlals with the anthority
to remedy the wrongdoing or to supervisors
or appropriate individuals within their com-
pany. Althcugh current law protects many
government employess who act in the public
Interest by reporting wrongdoing, thers is no
similar protection for employees of publicly
traded companies who blow the whistle on
frand and protect investors. With an unprec-
edented portion of the American public in-
veating in these companies and depending
upon their honesty, this distinction does not
serve the public good.

In addition, corporate employees who re-
Port fraud are subject to the patchwork and
vagarles of current state laws, even though
most publicly traded companjea do business
nationwide. Thus, a whistleblowing em-
ployee in one state (e.g., Texas, see supra)
may be far mors vulnerable to retaliation
than a fellow employee in another state who
takes the same actiona. Unfortunately, com-
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panies with a corporate culture that pun-
ishes whistleblowers for being "disloyal’ and
"ltigation risks' often transcend state
lines, and moet corporate employers, with
help from their lawyers, know exXactly what
they can do to & whistleblowing employee
under the law. U.8, laws need t0 encourage
and protect those who report frandulent ac-
tivity that can damage Innocent investors in
publicly traded companies. The Act is sup-
ported by groups such as the National Whis-
tleblower Center, the Government Account-
ability Project, and Taxpayers Against
Fraud, all of whom have written a letter
placed in the Committee record calling this
bill “‘the single most; effective measure pos-
sible to prevent recurrences of the Enron de-
bacle and similar threats to the nation's fi-
nanclal markets.’

Thia provision would create a nmew provi-
slon protecting employees when they take
lawful acts to disclose Information or other-
wise assist criminal investigators, federal
regulators, Congress, their supervisors (or
other proper people within a ¢orporation), or
parties In a judicial proceeding in detecting
snd stopping actions which they reasonably
believe to be fraudulent. Since the only acts
protected are 'lawful” ones, the provision
would not protect 1llegal actions, such as the
improper public disclosure of trade secret in-
formation. In addition, a reasonableness test
18 aldo provided under the subsection (a)(1),
which ie intended to impose the normal ree-
sonable person standard used and interpreted
In a wide varlety of legal contexts (See gen-
orally Pasasaic Valley Sewerage Commis-
sionera v. Department of Labor, 992 F. 2d 474,
478). Certalnly, although not exclusively, any
type of corporate or agency action taken
based on the Informaticn, or the information
constltuting admissible evidence at any
later proceeding would be strong indicia that
it could support such & reasonable belief. The
threshold 1 intended to include all good
faith and reasonable reporting of fraund, and
thers ghould be no presemption that report-
ing is otherwise, ahsent specific evidenca.

Under new protectiona provided by the
Act, If tbe employer does take illegal action
in retaliation for such lawfal and protected
conduot, subgection (b) allows the employee
to elect to flle an administrative complaint
at the Department of Labor, as 18 the case
for employees who provide asgsistance in
aviation safety. Only if there iz not flnal
agency declsion within 180 days of the com-
plaint (and such delay is not ehown to be due
to the bad falth of the claimant) may he or
she may bring a de novo case 1o federal court
with a jury trial available {See United States
Oomnatitution, Amendment VII: Title 43
United States Code, Section 1983). Should
such a case be brought in federal court, it is
Intended that the same burdens of proof
which would have governmed in the Depart-
ment of Labor will continue to govern the
action. SBubsection (c) of this section re-
guires both relnatatement of the whistle-
blower, backpay, and all compensatory dam-
ages needed to make a victim whole should
the claimant prevail. The Act does not sup-
plant or replace state law, but setda & na-
tional floor for employee protecticns in the
conitext of publicly traded companies.

Sectlon B07 creates a new 25 year felony
under Title 18 for defrauding shareholders of
publicly traded companies. Currently, unlike
bank fraud or health care frand, there Is no
generally accessible statute that deals with
the specific problem of securities frand. In
theee cases, federal investigators and pros-
ecutors are forced elther to resort to a
patchwork of technical Title 16 offenses and
regulations, which may criminalize par-
ticular violations of securitiee law, or to
treat the cases as generic mall or wire fraud
cases and to meet the technical elementa of
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those statutes, with their [ive year max-
imum penalties.

‘Thie bill, then, would create a new 25 year
felony for securities fraud—a more general
and less technical provision comparable to
the bank fraud and health care freud stat-
utes in Title 18. It adds a provision to Chap-
ter 63 of Title 18 at sectlon 1348 which would
criminsalize the execution or attempted exe-
cutlon of any echeme or artifice to defrand
persons In connection with securities of pub-
licly traded companies or obtaln their
money or property. The provision should not
be read to require proof of technical ele-
menta from the securities lawe, and 1 in-
tended to provide needed enforcement flexi-
bility in the context of publicly traded com-
panles to protect shareholders and prospec-
tive shareholders agalnst all the types
schemes and frauds which inventive crimi-
nala may devise in the future. The intent re-
quirements are to be applied conslstently
with those found in 18 U.8.C. §§1341, 1343,
1344, 1047,

By covering all “schemes and artifices to
defrand” (see 18 U.3.C. §§1344, 1341, 1343,
1347), new §1348 will be more acceesible to in-
vestigators and prosecutors and will provide
needed enforcement flexibility and, in the
context of publicly traded companies, pro-
tection against all the types schemes and
fraunds which inventive criminals may devise
in the future.

S ———

VOTE EXPLANATION

Mr. BIDEN: Mr. President, I arrived
in Washington this morning after the
vote t0 invoke cloture on the nomina-
tion of Julla Smith Gibbons, to be
United States Circult Judge for the
Sixth Circuit.

It was my intention to be here in
time to vote in favor of this cloture
motion.

Unfortunately, the catenary wire
providing power for Amtrak was
knocked down in Elkton, MD, This de-
layed the train on which 1 was trav-
eling and regrettably prevented me
from being present to vote.

——— T e

THE FEDERALIST SQOCIETY:
SETTING THE RECORD STRAIGHT

Mr. HATCH. Mr. President, I also
take this opportunity today to right a
wrong. Over the past 2 years, members
of The Federalist Society have been
much maligned by some of my Demo-
crat colleagues, no doubt because they
se6 political advantage ih doing 30. The
Federalist Society has even been pre-
sented as an ’evil cabal’ of conservative
lawyers. Its members have bheem sub-
jected to questions which remind one
of the McCarthy hearings of the early
1950’s. Detractora have painted a plc-
ture which 18 surreal, twisted and un-
true.

The truth ia that liberal orthodoxies
relgn rampant and often unchecked in
a majority of this countries law
schools and in the legal profession, and
that the left is shocked that an asso-
clation of constitutionalist lawyers
would exiast, much less include the no-
table legal minds it does.

During the mid-1990's, Professor
James Lindgren of Northwestern Uni-
vereity Law School conducted a survey
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of law school professora and came to
the fallowing conclusion. At the fac-
ulties of the top 100 law schools 80 per-
cent of law professora were Democrats,
or leaned left, and only 13 percent were
Republicans, or leaned right. These 1ib-
eral professors promulgate their ide-
ology in and outside the classroom.

Anyone assoclated with America’s
campuses or law schools knows that
nonliberal views are regularly stifled
and those espousing those views are
often publicly shunned and ridiculed. It
was this environment of hostility to
freedom of expreesion and the exchange
of ideas in universities that set the
stage for the formation of the Fed-
eralist Soclety. And given my Demo-
crat colleagues’ reaction to the Soci-
oty, 1t appears to be fighting againat
liberal narrow-mindedness still.

In 1982, the Federalist Society was
organized, not to foster any political
agenda, but fo encourage debate and
public discourse on social and legal
issues. Over the past 20 years the Fed-
eralist Soclety haa accomplished just
that. It has served to open the channels
of discourse and debate In many of
America’s law achools.

The Federalist Soclety espouses no
official dogma. Its members share ac-
ceptance of three universal ideas: 1.
that government’s essential purpose is
the preservation of freedom; 2. that our
Constitution embraces and reqguires
geparation of governmental powers;
and 3. that judges should interpret the
law, not write 1t.

For the vast majority of Americans,
these are not controversial issues.
Rather, they are basic Constitutional
assertions that are essential to the sur-
vival of our republic. They are truths
that have united Americans for more
than two centuriesa. Recently we have
seen the emergence of some groupa
that seek to undermine the third of
these ldeas—that judges should not:
write laws. These groups have at-
tempted to use the Judiciary to cir-
cumvent the democratic process and
impose thelr minority views on the
American people.

This judicial activism is a nefarious
practice that seeks to undermine the
principle of democratic rule. It results
in an unelected oligarchy, government
by & small elite. Judicial activism 1m-
poses the will of a emall group of po-
liticized lawyers upon the American
people and undermines the work of the
people’s representatives.

Indeed, if the radical left is success-
ful, iIf we continue to appoint judges
that are committed to writing law and
not interpreting it, than all of us can
just go home. We can resign ourselves
to llve under the oligarchical rule of
lawyers. I happen to know a few law-
yeors, and please trust me when I ray,
this is not & good idea.

Beyond acceptance to 1ts three key
ideas, freedom, separation of powers,
and that judges should not write laws,
it is challenging, if not impossible, to
find consensus among Federaliat Soci-
ety members. Ita members hold a wide
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array of differing views. They are so di-
verse that it 1s impossible to describe a
Federalist Society philosophy.

The assertion that members are ideo-
logical carbon coplea of each other ia
ludicrous. The Society revels in open,
thoughtful, and rigorous debate on all
issues. It resta on the premise that
public policy and social issmes should
not be accepted as part of a party-line
but rather warrant much thought and
dialogue. Any organization that spon-
gors debate on issues of public impor-
tance, as opposed to self-serving indoc-
trination, is healthy for us all.

Now, how does the Federalist Soclety
accomplish ite goal? Not by lobbying
Congress, writing amicus briefs, or
issuing press releases. The Federallst
Soclety sesks only to sponsor fair, seri-
ous, and open debate about the need to
enhance individual freedormn and the
role of the courts in saying what the
law 15 rather than what it should be.
The Soclety belleves that debate 1a the
hest way to ensure that legal principles
that have not been the subject of suffl-
cient attention for the paat several
decades receive a fair hearing.

The Federalist Society’s commit-
ment to falr and open debate can be
seen by & small sampling of some par-
ticipants in ite meetings and sympo-
pluma. They have included scores of
liberale like Justices Ruth Bader Gins-
burg and Stephen Bryer, Michael
Dukakis, Barney Frank, Abner Mikva,
Alan Dershowitz, Laurence Tribe,
8teve Shapiro, Christopher Hitchins
and Ralph Nader, just to name & few.

1 would like to include for the
RECORD a list of 60 participants in Fed-
eralist Society events that dem-
onstrates the remarkable diversity of
thought of Federalist Society events.
One of them is Nadine Strossen, Presi-
dent of the ACLU, who has participated
in Federalist Soclety functions regu-
larly and constantly since ite founding.
She has pralsed its fundamental prin-
ciple of individual liberty, its high-pro-
file on law school campuses, and its in-
tellectual diversity, noting that there
18 frequently strenuous disagreement
among members about the role of the
courts. Strossen has even sald that she
cannot draw any firm conclusion about
a potential judicial nominee’s views
based on the fact that he is a Fed-
eralist Soclety member.

It seems to me that an organization
that inciudes such a wide array of opin-
ion perves thia nation well and does not
deserve the vilification it gets from the
usual suspects.

There are many notable conserv-
atives that also affiliate with the Fed-
eralist Soclety. But as the members of
the Senate demonstrate, even amongst
those that are often labeled *‘‘conserv-
ativea' there 18 a much disagreement
on most soclal and political issues.
Some often portray the Federallst So-
clety as a tightly-kmnit, well-organized
coalitlon of conservative lawyers who
are united by their right-wing ide-
ology. This i8 far from true. Allow me
to illustrate further,




